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With the rapid decline in recent years of real property values, both residential and commercial, resurgence of
the concept of "actual cash value" has arisen as a way of limiting payment in total property loss situations due
to such perils as fire. Full cost of replacement is often inflated due to rising building materials and other
construction costs. On the other hand, market value, which can be considerably less than full replacement cost
in the case of a building, offers advantages in loss adjustment. Yet, there are legal and regulatory challenges to
implementation of "actual cash value" (in insurance parlance, known as "ACV").

[lustrating the resulting clash of adjusting advantages and law-based challenges is the recent lowa case of
Farmers Cas. Co. v. Birkby,1 in which fire destroyed the insured building. Insurer paid the owner of the
building $26,140 based upon the market value of the building at the time of the loss. However, the building
had been insured for $80,000 and the owner claimed he was entitled to that amount. By statute in some states,
known as the "valued policy" rule, the value insured is the payout under the policy.2 However, this approach
did not govern in Birkby.3 While the Court indicated the cost to replace the building should be considered in
determining "actual cash value," expert testimony on market value is usually taken as such, when market
value can be ascertained.4 Only in the event that actual cash value cannot be ascertained does replacement
cost, or stated value, govern.5 Birkby followed the long-standing pattern in which a variety of factors are
utilized for determining actual cash value (referred to as the "broad evidence rule").6 The seminal case was
McAnarney v. Newark Fire Ins. Co.7 There, the New York Court of Appeals noted that recovery based on a
definition of actual case value as replacement cost minus depreciation could provide a windfall to an insured
and that "in order to effectuate complete indemnity, every fact and circumstance which logically tends to the
formation of a correct estimate of the loss" should have been utilized.8 In Birkby, this was interpreted to mean
that the market value of only $26,140, not the stated or insured value of $80,000, was required to be paid by
the insurance company to the insured.

The lesson to be garnered from this case is that it is futile for insurers to craft a definition of "actual cash
value" in their policy. Of necessity, agents will be required to explain, at the time of purchase of the policy,
that replacement cost may not govern. Indeed, as a consumer safeguard against possible unfair surprise, the
Iowa Commissioner of Insurance requires all insurers to provide notice in advance of valuation methods in
claims settlement on "actual cash value" policies.9

Meanwhile, case law remains far from clear. Issues include whether to allow a depreciation offset.

For example in Reliance Ins. Co. v. Substation Products Corp.,10 if recovery is based on insurance policies, it
was held that the correct measure of damages is the actual cash value of the property at the time of loss, but
not exceeding the cost of repair or replacement of the building with goods of like kind within a reasonable
time after loss; in other words "actual cash value" means what the property is worth in money, allowing for
depreciation. And in, American Reliance Ins. Co. v. Perez,11 actual cash value of damaged property covered
by homeowners' insurance policy was deemed to require consideration of depreciation. Put another way,
according to Manduca Datsun, Inc. v. Universal Underwriters Ins.,12 in determining whether "actual cash
value" of a building destroyed by fire should include a deduction for depreciation, the fire policy must be read
and considered as a whole.
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However, under some policies, the term "actual cash value," when applied to a partial loss under homeowner's
policy means cost to repair without any reduction for depreciation.13 Likewise, in General Cas. Co. v. Tracer
Industries, Inc.,14 considering obsolescence of a commercial building destroyed by fire was held to be
unnecessary in determining its actual cash value.

Again, a statute can override the facts of each case. In Farmers Merchants Bank & Trust Co. v. Katherine Ins.
Co.,15 a valued policy law was interpreted to require fire insurance to pay, in a total loss, the face value of the
policy, with the provision that the insured is not criminally at fault. The public policy behind the valued policy
law is very strong in those states where it is the rule and the statute is interpreted liberally in favor of the
insured.16

In the eyes of courts in states with this orientation, the insurance policy is viewed as a contract of indemnity.17
And, of course, the parties may agree upon entirely different methods of adjustment of the loss.18 The cardinal
rule is that the insured is to be placed in as good a financial condition as before the fire.19 Of course, the age
and condition of the property must be considered.20

Some perspective is in order. Despite the failing nature of real property values, the meaning of "actual cash
value" is not a significant issue. It is a term used primarily in commercial, rather than personal property
policies. Accordingly, further regulatory intervention, in the form of a mandate that the term must be defined
in policies, is unnecessary and would simply discourage the availability in the marketplace of property
insurance.
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