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All of us have, in our regulatory practices, handled the acquisition of a domestic insurer by filing and taking to Hearing a
Form A Registration Statement on behalf of the acquiring party. What few of us have encountered is a state which seeks to
challenge the Form A based upon its belief that the acquisition violates the provision in the statutory scheme relating to
monopoly or the lessening of competition. Most states have adopted the Model NAIC Holding Company Registration Act
which contains the statutory reasons an Insurance Department may disapprove a Form A acquisition statement:

The Commissioner shall approve any merger or other acquisition of control referred to in
Subsection A, unless, after a public hearing, the Commissioner finds that:

After the change of control, the domestic insurer . . . would not be able
to satisfy their requirements for the issuance of a license to write the
line or lines of insurance for which it is presently licensed;

The effect of the merger or other acquisition of control would be
substantially to lessen competition in insurance in this state or tend
to create a monopoly. . . .

(c)

(d)

(e)

1. . . . . (See NAIC Model Holding Company System Regulatory Act) (Vol. II-440-1, NAIC Model
Regulations).

This paper will focus on the statutory section relating to the "substantially lessening of competition or tending to create a
monopoly" language.

State Statutes

The various Insurance Commissioners may deny an acquisition of control of a domestic insurer, or merger with a domestic
insurer if, after a public hearing, he/she finds "the effect of the merger or other acquisition of control would be to
substantially lessen competition in insurance in this state or tend to create a monopoly therein."1 The language found in the
NAIC Model Act, as well as the language adopted by most states, has incorporated antitrust language found in federal law,
specifically the Sherman Act2 and the Clayton Act,3 which most states have also adopted in their individual state Antitrust
Acts. Generally, each individual state also has restrictions against monopolies in its state Constitution also, so one must
review not only the language of the Holding Company Act, the state Antitrust Act, the State Constitution, but also the federal
Sherman and Clayton Acts. Typically, the state statutes will "mirror" the Sherman and Clayton Act language where there is a
great deal of case law interpreting what constitutes a monopoly or a lessening of competition. In determining whether an
Insurance Commissioner may deny an acquisition or merger based upon this statutory antitrust criteria, an analysis should
begin with a discussion of monopolies as set forth in the Sherman Act 2 and then a concomitant review of the Clayton Act’s
"lessening of competition" language and case law.

Monopoly

A "monopoly" is illegal conduct in which a single firm or entity seeks to either obtain or retain market power. "Market



review not only the language of the Holding Company Act, the state Antitrust Act, the State Constitution, but also the federal
Sherman and Clayton Acts. Typically, the state statutes will "mirror" the Sherman and Clayton Act language where there is a
great deal of case law interpreting what constitutes a monopoly or a lessening of competition. In determining whether an
Insurance Commissioner may deny an acquisition or merger based upon this statutory antitrust criteria, an analysis should
begin with a discussion of monopolies as set forth in the Sherman Act 2 and then a concomitant review of the Clayton Act’s
"lessening of competition" language and case law.

Monopoly

A "monopoly" is illegal conduct in which a single firm or entity seeks to either obtain or retain market power. "Market
power" has been defined as the ability of an entity to obtain higher profits by reducing output and selling at a higher price.
Two factors must be examined to determine if a monopoly exists: first, the actor must have possession of monopoly power in
the relevant market, and secondly, the power must be due to the intentional acquisition of market power. Courts have held
that both of these factors must be present for a monopoly to exist; thus, if there is insufficient evidence to prove one factor,
there is no showing of monopoly power, according to a rather recent Tenth Circuit Court case.4 Many state Constitutions also
deem monopolies to be an evil device, as best described in the Oklahoma Constitution which provides very direct language
deeming monopolies to be illegal:

Perpetuities and monopolies are contrary to the genius of a free government, and shall
never be allowed, . . . .5

While state statutes and Constitutions prohibit monopolies, there is very little case law on these state enactments, while there
is extensive case law addressing and interpreting the federal Sherman Act 2 monopoly power prohibition. Therefore, an
analysis of the federal case law provides one with the best analysis of these various state enactments due to the similarity in
the prohibitive monopoly language.

The Sherman Antitrust Act specifically makes it illegal for an unauthorized monopoly to exist. The Sherman Act states, in 2:

2. Monopolizing trade a felony; penalty.

Every person who shall monopolize, or attempt to
monopolize, or combine or conspire with any other
person or persons, to monopolize any part of the
trade or commerce among the several states, or with
foreign nations, shall be guilty of a felony, and on
conviction thereof, shall be punished by fine not
exceeding $10,000,000 if a corporation, or, if any
other person, $350,000, or by imprisonment not
exceeding three years, or by both said punishments,
in the discretion of the court.

Federal Court cases interpreting the Sherman Act have consistently held that in order to have monopoly power, the actor
must first have "possession of monopoly power in the relevant market.6 This power is an ability to "control prices or exclude
competition."7 Consequently, the courts have held that "monopoly power is the ability to raise prices significantly above the
competitive level without losing all of one’s business and to exclude competition from a relevant market."8 The possession of
monopoly power is usually established by presenting evidence that the defendant has a dominant market share in the relevant
market. The Courts in the Tenth Circuit have held that to prove "monopoly power," a plaintiff must prove both the "power to
control prices" and the "power to exclude competition."9

1. Market Share.

The most dominant factor in determining monopoly power is the percentage of market share a particular company
has in the relevant market. One of the most frequently cited and influential cases regarding market share was written
by Judge Learned Hand in the case of United States v. Aluminum Co. of America.10 Judge Hand stated that a market
share over 90 percent is enough to constitute a monopoly; however, he concluded, "it is doubtful whether 60 or 64
percent would be enough; and certainly 33 percent is not ‘enough for a monopoly to exist.’"11 While an extremely
high market share of a participant may carry at least an inference of monopoly power12 the Supreme Court has
refused to specify a minimum percentage for this requirement of "monopoly power"13 and Courts are divided on
exactly what is an "adequate market share" for this purpose. Lower court decisions indicate the minimum market
share required for a direct inference of monopoly power from evidence of market share alone is approximately 70 to
80 percent.14 Courts have been reticent to set forth any specific percentage amounts as each case must rely on its
own foundational facts, especially as it relates to the business of insurance, which will be discussed in more detail
hereinafter. Market share percentages may give rise to market power, but "rarely will conclusively establish or
eliminate market or monopoly power."15 One Court has held that even though a market participant may maintain a



share over 90 percent is enough to constitute a monopoly; however, he concluded, "it is doubtful whether 60 or 64
percent would be enough; and certainly 33 percent is not ‘enough for a monopoly to exist.’"11 While an extremely
high market share of a participant may carry at least an inference of monopoly power12 the Supreme Court has
refused to specify a minimum percentage for this requirement of "monopoly power"13 and Courts are divided on
exactly what is an "adequate market share" for this purpose. Lower court decisions indicate the minimum market
share required for a direct inference of monopoly power from evidence of market share alone is approximately 70 to
80 percent.14 Courts have been reticent to set forth any specific percentage amounts as each case must rely on its
own foundational facts, especially as it relates to the business of insurance, which will be discussed in more detail
hereinafter. Market share percentages may give rise to market power, but "rarely will conclusively establish or
eliminate market or monopoly power."15 One Court has held that even though a market participant may maintain a
99.8 percent market share, an inference of market power may exist, but this does not conclusively establish market
power or the intent to exclude competition.16 Additionally, many Courts have held that while a large market share
may create an inference of monopoly power, this inference is rebuttable by showing a lack of barriers to entry.17

B. Barriers to Entry.

If the defendant’s market share is in the range where neither the presence nor absence of monopoly power can be
inferred, Courts will look to other factors such as barriers to entry in determining monopoly power. Other factors the
Courts have examined include the number and strength of competitors, difficulty in entering the market, consumer
sensitivity to price changes, market developments and multi-marketing by defendant.18 One of the dominant factors
in an analysis of monopoly power is the market structure under scrutiny and the barriers created by market
participants attempting to block the entry of competition. Market structure is defined by the size and distribution of
buyers and sellers, the presence of barriers to entry, and the extent of vertical integration of buyers and sellers.19 The
main factor in market structure analysis is the prevention, or barrier to entry into the market, by competitors.20 The
Ninth Circuit Court of Appeals has held that in addition to substantial market share, a showing of significant entry
barriers and incapacity of competitors to expand into the market is necessary to establish market power.21 The Ninth
Circuit further defined the main entry barriers as: (1) legal license requirements, (2) control of essential or superior
resources, (3) entrenched buyer preferences, (4) high capital investment required for entry, and (5) economies of
scale.22 In the event that a market participant maintains a one hundred percent (100%) market share, it does not
confer monopoly power where a defendant cannot maintain its monopoly position because of an absence of entry
barriers.23 Consequently, low barriers to entry rebut the inference of monopoly power24 and nowhere is this more
important than in an analysis involving insurance companies and the competitive impact on the insurance market in
a state.

Another factor to review in determining whether a monopoly exists is the business conduct of the participants.
Business conduct factors such as remarkably high or low prices or frequent price changes may indicate the ability to
control prices.25 Another factor for review is the loss of competitors through attrition, which may be indicative of the
ability to exclude competition.26 Thus, the Courts have held that if entry barriers are low, and a participant is not
utilizing monopolist business conduct, nor has monopolist market power, restrictions will not be imposed on a
participants actions. In insurance, barriers to entry are created by the State itself and not by the competitors;
therefore, a monopoly or anti-competitive effect on the insurance industry can rarely be found to exist.

2. Relevant Market.

As the federal cases have held, in order to have monopoly power, the actor must have the
possession of monopoly power in the relevant market. To determine the relevant market,
several factors must be examined. Decisions on whether to include or exclude a product,
a group of "like" products, or products within a homogeneous group must be determined.
Some Courts have held the relevant market to be one "encompassing merely the
defendant’s product."27 The "relevant market" is determined by a careful analysis of the
facts and circumstances that show monopoly power by proof of relevant product and
geographic markets.28 The burden of proof to establish the "relevant market" is always
upon the plaintiff29 and the determination of the "relevant market" is a factual
determination30 and is subject to the clearly erroneous standard of review.31



D. The Relevant Product Market.

To define the relevant product market, it must be determined which products have a
sufficient competitive impact on the product of the defendant whose actions are being
scrutinized, to be considered collectively. The relevant standard for inclusion of products
in the relevant market is that of "reasonable interchangeability."32 This standard of
"reasonable interchangeability" is comprised of three criteria: (1) functional
interchangeability, (2) reactive interchangeability, and (3) supply substitutability.33

The first criteria, "functional interchangeability," refers to the degree to which various
products are able to perform the same functions.34 The second criteria, "reactive
interchangeability" refers to the extent to which consumers will react to changes in
relative prices between goods by substituting one good for another,35 otherwise known as
"cross-elasticity" of demand for products.36 The last criterion, "supply substitutability"
refers to the ability of manufacturers to substitute the production of goods in the relevant
market for the production of the goods currently being produced by the entity under
review for monopolistic behavior.37 However, the U.S. Supreme Court has not
recognized this factor in a relevant product market analysis for Section 2 of the Sherman
Act. Thus, in a review of insurance products, the types of policies written or marketed by
the insurers under review will determine the product market and a review should be
limited to those products.

E. The Relevant Geographic Market.

The relevant geographic market must "correspond to the commercial realities" of the
industry under scrutiny and must be economically significant.38 This market has been
described as the narrowest market which is wide enough so that products from adjacent
areas cannot compete on substantial parity with those included in the market.39 The
determination of the boundaries of the geographic market is always a question of fact to
be determined within the context of each case.40 Consequently, in a Form A context, the
proper relevant geographic market would be the individual state wherein the Form A is
held for the acquisition of control of a domestic insurer.

The Clayton Act, Section 7

The Clayton Act makes acquisitions that lessen competition or create a monopoly illegal, similar to the Sherman Act. The
Clayton Act provides, in pertinent part, as follows:

[That] [n]o corporation engaged in commerce shall acquire, directly or indirectly, the
whole or any part of the stock or other share capital and no corporation subject to the
jurisdiction of the Federal Trade Commission shall acquire the whole or any part of the
assets of another corporation engaged in commerce in any section of the country, the
effect of such acquisition may be to substantially lessen competition, or to tend to
create a monopoly.41

In order to test the legality of an acquisition or merger, a three step analysis is required. Courts, or Insurance Commissioners,
must: (1) define the relevant product market in which the transaction may have anti-competitive effects; (2) define the
relevant geographic market for such products; and finally, (3) determine whether there is a reasonable probability of the
specified adverse effects on competition.

A. Market Share.

Market share is the primary indicia of market power that district courts use in
determining whether there is a reasonable probability that an acquisition would
substantially lessen competition or tend to create a monopoly.42 However, other
economic and historical factors such as concentration in the industry, ease of entry into
the market, strength of remaining firms, supply and demand in the market, and post-
acquisition events may be examined to determine if a violation exists.43



substantially lessen competition or tend to create a monopoly.42 However, other
economic and historical factors such as concentration in the industry, ease of entry into
the market, strength of remaining firms, supply and demand in the market, and post-
acquisition events may be examined to determine if a violation exists.43

B. Other Factors.

In the absence of market share, there are a multitude of other factors that may be
examined in determining if a violation of anti-competition laws or tendencies, has
occurred. These factors include: barriers to entry, expansion of the relevant market,
history of industry toward concentration, legal barriers which prevent other potential
competitors’ entry into the relevant market,44 the number and power of competitors, and
the deprivation of a fair opportunity to compete in the relevant market.45 Additional
factors for consideration in a Clayton analysis are the number and power of competitors,
background of their growth, power of corporations to be merged, relationship of their
lines of commerce, competition between them, power of the other entity, setting and
creation of merger, reason and necessities of merger, adaptability of line of commerce of
merged entities to noncompetitive practices, and potential power of merged entities in the
relevant market.46

Determining whether corporate mergers or acquisitions may substantially lessen competition in a particular line of commerce
in any section of the country may be different in each case, since the facts will likely differ and the framework of each
industry, likewise, is likely to be unique.47 Therefore, each case must stand or fall on its own facts viewed within the
framework of industry pattern.48

Insurance Commissioners, seeking to determine whether an acquisition or merger has anti-competitive effects should look to
the Hart-Scott-Rodino filing made by insurers with the Federal Trade Commission. The Federal Trade Commission reviews
all such acquisitions as does the Department of Justice for federal implications relating to anti-competitive tendencies. Since
the various state statutes "mirror" the language of the Clayton Act, one could assume that the FTC and DOJ review of
acquisitions should be persuasive to the various insurance departments in their own individual review. Since there is not
much state case law relating to the Holding Company Act and its implications relative to the anti-competitive effect of
mergers and acquisitions, the federal case law interpreting the Clayton and Sherman Acts should be controlling in such
individual state reviews.

Each state will also have to analyze its own state antitrust act, although, once again, the federal case law relating to the
Sherman and Clayton Acts should be controlling and persuasive, especially, when coupled with the near pre-emption of the
subject matter by the federal government. State antitrust statutes generally prohibit "every act, agreement, contract, or
combination in the form of a trust, or conspiracy in restraint of trade or commerce."49 Oklahoma’s Antitrust Act has been
interpreted as reaching purely unilateral conduct in restraint of trade.50

To prove a violation of Oklahoma’s Antitrust Act, a plaintiff must establish that the defendant committed: (1) an act, (2) in
restraint of trade,51 in the relevant market.52 An act restrains trade in the State of Oklahoma if that act "prejudice[s] public
interests by unduly restricting competition, or unduly obstruct[s] the due course of trade, or . . . injuriously restrain[s]
trade."53 Therefore, if a contract in restraint of trade is not contrary to public policy, then it does not violate the law.54

The Oklahoma Supreme Court has determined that a "rule of reason" will determine "if an act, contract, agreement or
combination prejudices public interest by unduly obstructing the due course of trade, or which injuriously restrains trade, as
being unlawful."55 In Teleco, Inc., the Oklahoma Supreme Court stated:

It has long been recognized that every agreement concerning trade, and every regulation
of trade, restrains trade to some extent, and that the very essence of such agreements is to
bind or restrain. As a literal application of the provisions of Okla. Stat. Tit 79 1 would
outlaw every conceivable contract or combination which could be made concerning trade
or commerce, courts have read into such statute a ‘rule of reason,’ under which only
those acts, contracts, agreements, or combinations which prejudice public interest by
unduly restricting the due course of trade, or which injuriously restrain trade, are
unlawful.56



those acts, contracts, agreements, or combinations which prejudice public interest by
unduly restricting the due course of trade, or which injuriously restrain trade, are
unlawful.56

Therefore, only "unreasonable restraints of trade, as measured by the ‘rule of reason’ violate the Oklahoma Antitrust Act."57

The test of "reasonableness" is determined by the action of a market participant’s effect upon the public.58 For a violation of
anti-competitive laws to exist, it must be shown that "the challenged conduct adversely impacts competition in general," not
just effect on individual competitors.59 Therefore, to amount to an "unreasonable" restraint of trade, the anti-competitive
conduct must have an effect greater than its effect upon the plaintiff’s business.60

Under the rule of reason analysis, several factors should be examined to determine reasonableness: (1) market power, (2)
facts particular to the business, (3) the nature of the restraint and its effect, (4) the history of the restraint, (5) the reason for
its adoption,61 or (6) the surrounding circumstances giving rise to the inference or presumption that they were intended to
restrain trade and enhance prices.62 This test requires a precise and thorough analysis of the market and market power in the
relevant market.63 Consequently, in a Form A competitive review, the insurer or entity acquiring the domestic insurer must
have the power to control prices and to exclude competition.64 The focus of an antitrust complaint or inquiry should be based
upon a determination of whether the acquiring party of a domestic insurer has the ability to control prices and to exclude
others from the competitive market. This analysis is applicable regardless of whether the review or inquiry is for a
determination of monopoly or restraint upon competition. If an insurer cannot maintain market power, or exclude
competition, the acquiring party of a domestic insurer should not be deemed to be engaging in monopolistic activity, nor will
it have the ability to exclude competition.

Since the business of insurance is so highly regulated by the various state insurance departments, no insurer has the ability to
exclude competitors from entering the insurance market in a particular state; in fact, the only entity that has this ability is the
insurance department itself as it is responsible for licensing insurers to do business in the state and approving the policies
they seek to market in that state. State insurance department rules and regulations, as well as statutory provisions, set forth
the manner in which insurers must do business and market their products; it cannot be said that the competitors set these
requirements and consequently, this inability to control the market or entry into the market should suffice for a negative
response to whether an acquisition has the effect of "lessening competition" or "tending to create a monopoly."

The various insurance codes throughout the United States provide a defined method of conducting business within the
confines of each state; consequently, an insurer cannot control the prices of the relevant products, i.e. insurance policies.
Many states even control the prices at which the policies may be sold if they have "prior approval" authority within the
confines of their Insurance Code. Medicare Supplement insurance, by its very nature must have a loss ratio of 65 percent as
required by federal, and consequently, state law. Therefore, for a medicare supplement insurer to be guilty of a "monopoly"
or anti-competitive behavior, is nearly impossible. The amount of commission that may be paid on Medicare Supplement
policies is also mandated, taking any independent behavior away from the insurers; these rigid guidelines prevent one market
participant from obtaining monopoly profits. The various Insurance Codes provide for such a controlled environment that
practically no competitor could be deemed as having the ability to control the price of the relevant product.

The Insurance Codes of the various states create the barriers to entry that exclude market participation, not the market
participants themselves. Licensing of companies and agents; contract provisions regulation; marketing regulation; and, in
some states, rate regulation, create the barriers which affect competition, not the competitors themselves. The various
Insurance Departments affect the barriers to entry as they are responsible for determining the licensure of competitors, not
the insurers or acquiring parties of domestic insurers. Therefore, this inability to maintain a dominant market share or to
exclude competitors from the market should defeat any claim of monopoly or anti-competitive behavior by an Insurance
Department in an acquisition or merger.
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