
MERGER OF IOWA MUTUAL INSURERS 

Kent M. Forney, Esq. 

515.246.5812 

 

 

Iowa lawyers and their clients have been uncertain for years about the procedural requirements and substantive basis 

for the merger or joinder of two mutual insurers.  The Iowa Insurance Division has recognized this uncertainty and 

in a joint effort with several interested lawyers has created a major revision of a Chapter of the Iowa Code to provide 

both procedural and substantive certainty.  In order to understand the new legislation, it is helpful to review the 

history of the issue. 

 

When mutual insurers were first being incorporated in Iowa in the late 1800s, Iowa only had a rudimentary business 

corporation law.  It only spoke of shareholders and nowhere addressed the rights of policyholders/members of a 

mutual.  However, since it was the only statute available under which you could form a corporation, mutuals were 

forced to use its provisions and adapt them to the extent possible. This original business corporation law appeared in 

the Code Supplement of 1913 as Chapter 491 of the Iowa Code and has continued, largely unchanged, since that 

time.  

 

In the 1960s Iowa finally adopted a version of the ABA’s model business corporation act and in the late 1980s this 

was replaced by a later, updated edition now contained in Chapter 490.  However, both of these updated statutes left 

the old Chapter 491 still on the books and Section 490.1701(2) specifically provides that Chapter 490 is not 

applicable to companies organized on the mutual plan.  The effect of these two Code Chapters was to force mutuals 

that wanted to merge to try to find statutory authority in the old law under Chapter 491. 

 

Section 491.101 et seq. did provide merger authority and procedures, but it only spoke of shareholders and required 

the approval of two-thirds (2/3) of all shareholders, not just two-thirds (2/3) present at a meeting.  Because of its 

failure to mention policyholders/members and the burdensome approval requirement, the merger provisions of 

Section 491.101 et seq. were not, as a legal and practical matter, available to provide a vehicle for mutual merger. 

Also, the law is clear that there cannot be a common law merger.  The power to merge must be supplied by statute.
1
 

 

However, Iowa had another ancient statute, Section 521.12, which had been in the Code since the 1913 supplement.  

It provided, in substance, that when two non-life insurers (either mutual or stock) wished to “consolidate or 

reinsure”, it was only necessary to submit a plan and receive the approval of the Commissioner and the Attorney 

General.
2
   This statute contained no requirements for shareholder or policyholder approval, nor were there any 

stated standards or requirements for the plan in order to secure its approval.  Approval was left to the total unfettered 

discretion of the Commissioner and the Attorney General. 

 

Since the statute only spoke of consolidation, there was an issue with respect to whether consolidation could be read 

to include merger.  This issue was resolved by the Eighth Circuit Court of Appeals, which held that the word 

“consolidation” included merger.
3
  However, some lawyers were still doubtful about whether such a scheme without 

a requirement of notice, a meeting and the affirmative vote of policyholders was really anything more than a 

prohibited common law merger.  Those lawyers generally opted to use the vehicle of bulk reinsurance to accomplish 

a merger.  In these instances, the survivor would 100% reinsure the target, thereby securing all the assets and 

liabilities of the target, which would then be dissolved.
4
  The ultimate result of this bulk reinsurance transaction was 

identical to the result of a statutory merger, i.e., one mutual disappears, its assets, liabilities and policyholders all 

being transferred to the survivor.
5
  As is apparent, neither the merger plan nor the bulk reinsurance transaction were 

totally free from doubt.
6
 

 

To resolve these uncertainties, the Commissioner’s bill is a complete re-write of Chapter 521 and particularly 

Section 521.12, which is repealed and replaced by all the new provisions. 

 

In summary, the revised Chapter 521 provides the following: 

 

1. It applies to both stocks and mutuals, life and non-life.
7
 

2. It includes “regular” insurers, as well as county mutuals and mutual holding companies.
8
 

3. It authorizes plans of consolidation, merger and reinsurance.
9
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4. It provides authorization for the merger or consolidation of Iowa domestic mutuals, or merger or 

consolidation between an Iowa mutual and a foreign mutual.
10

 

5. Merger of stock insurers would also be subject to the merger requirements of the general corporation law, 

Chapter 490.
11

 

6. The revised law will not be applicable to the demutualization of a mutual where a mutual is converted to 

the stock plan.  These transactions will still be governed by other Code chapters which specifically relate to 

such actions.
12

 

7. While the statute requires that a plan of merger, consolidation or reinsurance be filed with the 

Commissioner, the statute fails to set out what must be included in the plan, other than to state that it “shall 

set forth the terms of the proposed contract of consolidation, merger or reinsurance, along with such other 

information as the Commissioner may require.”
13

 

8. Once a plan of merger, consolidation or reinsurance is filed, the Act sets out the procedural steps to secure 

approval: 

 

a. A Commission consisting of the Insurance Commissioner and the Attorney General is 

created with authority to approve, disapprove or modify the Plan.
14

 

 

b. The Commission has the option to act without notice or a public hearing.  However, it 

may require a public hearing and notice to the target’s members or shareholders.
15

 

 

c. The Commission also has the option to require a targeted mutual, but not the survivor, to 

submit the plan to its members for a vote.  Approval of two-thirds (2/3) of the members 

voting is required.
16

 

 

d. In the event of a public hearing, any member, stockholder or policyholder of a stock 

company may appear and be heard.
17

 

 

e. The standard for approval of the plan is that the Commission must be satisfied that the 

“interests of the members, shareholders and policyholders” of the target “are properly 

protected and no reasonable objection to the plan exists.”
18

 

 

f. A merger, consolidation or reinsurance plan is, in effect, a change of control of a 

domestic insurer and the provisions of Chapter 521A (The Holding Company Act) are 

applicable.
19

 

 

Conclusion 

 

The changes to the law should now resolve all doubts about whether a “common law” merger has occurred and 

provide a flexible vehicle for the merger of mutuals.  While the Act will still allow bulk reinsurance transactions, 

prudence may dictate the use of a formal merger to allay any fears that the transaction would not qualify as tax free. 

 

The Act does not specify what must be included in a mutual’s plan, but it is safe to assume that the plan would have 

to provide for (i) membership of the target’s policyholders in the survivor, with a preservation of their governance 

rights; (ii) assumption by the survivor of all obligations under the target’s policies; and (iii) an adequate business 

rationale for the merger, including an analysis of the financial impact.  Also, since the transaction is subject to the 

Holding Company Act, the five tests for approval of a change of control of a domestic insurer set out in 521A.3(4) 

would also have to be met.  It may be worth noting that the new Chapter 521 says a public hearing is optional, while 

521A.3(4) requires a public hearing.  However, Section 521A.5 does give the Commissioner the option of not 

holding a hearing when she determines the transaction “is not comprehended within the purposes of this Section.” 

 

                                            
1
 Rath v. Rath Packing Company, 136 N.W.2d 410 (Iowa 1965) where the Court stated:  The power of a corporation 

to merge must be derived from the law of the state that created it.  There must be some plain enactment authorizing 

the merger. . . Legislative authority for a merger will not be implied. . .  Also see, Millers National Ins. Co. v. Iowa 

Kemper Mutual Ins. Co., 408 F.2d 534 (8
th

 Cir. 1969) where the Court stated the rule to be:  . . .there can be no 

common law merger or consolidation of corporations and that statutory authority is a prerequisite to either a 



 3 

 
consolidation or a merger. . .Treatises also announce the same rule.  See Fletcher Cyclopedia Corporations, 

Volume 15, Section 7048; Merger of Insurance Companies published by the ABA in 1966 at p. 9. 
2
 Section 521.12, Code of Iowa (2005):  When any companies not named in section 521.2 desire to consolidate or 

reinsure, it shall only be necessary for such company or companies to submit the plan of consolidation or 

reinsurance with any other information that may be required, to the Commissioner of insurance and the attorney 

general and have the same by them approved. 
3
 Millers National Ins. Co. v. Iowa Kemper Mutual Ins. Co., supra. 

4
 There is some authority to support this device.  See, Merger of Insurance Companies, supra, where at p. 177, the 

authors state:  . . . absence of statutory authority should not prohibit an insurer. . . from engaging in a bulk 

reinsurance transaction. 
5
 In an attempt to follow the pattern of a statutory merger, as a part of the transaction, it was usually required that the 

bulk reinsurance agreement and dissolution receive the approval of two-thirds of the target’s policyholders/members 

present at a meeting.  The dissolution was then completed in compliance with statutory authority contained in 

section 491.23, which allowed dissolution in compliance with the corporation’s articles of incorporation, which 

could be amended prior to the agreement to authorize dissolution upon approval of two-thirds of the 

policyholders/members present at a meeting. 
6
 One issue which arose from a bulk reinsurance agreement was whether the transaction was a tax-free 

reorganization within the meaning of sections 368(a)(1)(c) of the Internal Revenue Code.  At least one Private Letter 

Ruling of July 28, 1986, 1986 WL370562 (IRS PLR) indicated the transaction would qualify as tax free.  Also see, 

Paulsen v. Commissioner of Internal Revenue, 469 U.S. 131, 105 S. Ct. 627 (U.S. Sup. Ct. 1985). 
7
 521.1. 

8
 521.1. 

9
 521.2 

10
 521.2(1).  In addition, it exempts mutual insurers from the requirements of section 491.101-105, which are the 

requirements of the “old” business corporation act requiring the approval of two-thirds of the shareholders. 
11

 521.2(2). 
12

 521.2(3).  See Chapters 508B and 515G for the provisions governing demutualization and conversion to a stock 

plan by life and non-life insurers. 
13

 521.3. 
14

 521.4. 
15

 521.5.  The standard for requiring notice and a hearing if the Commission determines it is “necessary to conserve 

the interests of the” target’s members, policyholders or shareholders. 
16

 521.5; 521.10.  It is interesting to note that .10, which has the requirement for approval of two-thirds of the 

members present, only applies to mutuals.  Approval of a merger of stock insurers would be governed by chapter 

490, which only requires a majority vote.  Also, 521.10, in an attempt to pattern mutual mergers after the provisions 

of 490.1104(17) relating to stock mergers, states that notice of plan of merger or reinsurance is not required if (i) the 

corporation will survive the merger or is the reinsurer, (ii) the survivor has more members than the target, and (iii) it 

has a larger surplus.  The effect of this is to relieve the surviving mutual, in most instances, of the notice and 

member meeting requirements. 
17

 521.7. 
18

 521.8. 
19

 521.18. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


