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Nothing concerning insurance is simple, especially when it comes to determining when, where and how
subrogation/reimbursement applies in health insurance. An insurer’s subrogation/reimbursement remedies were
once roughly divided between whether ERISA applied or not. In most instances group health insurance fell
within the purview of ERISA, and claims for subrogation/reimbursement had to be made under ERISA.
Individual health insurance is rarely governed by ERISA; instead, it is governed by individual state laws and/or
state court holdings.

Times have changed. The previous distinctions governing subrogation/reimbursement have disappeared. This
is especially true in states governed by the Ninth Circuit Court of Appeals (hereinafter «gth Circuit”), where
after Providence Health Plan v. McDowell* subrogation/reimbursement is not preempted by ERISA.

How does the lack of preemption effect subrogation/reimbursement in ERISA plans? State laws and state court
determinations apply to subrogation/reimbursement. The more difficult question is whether state courts will
look to past precedent concerning subrogation/reimbursement or develop new standards. Due to the breadth and
depth of case law, treatises, and law review articles regarding the scope of ERISA preemption, and even who is
covered by ERISA, those issues will not be covered in depth in this article. This article focuses on Nevada’s
and the other 9™ Circuit states” enforcement of subrogation/reimbursement provisions.

This, of course, begs the question - is subrogation/reimbursement of health insurance claims possible? The
answer to this question is fairly simple, although it comes across as flippant: it depends. As set forth below,
there are a number of variables determining whether subrogation/reimbursement is allowed in a health
insurance claim.

Subrogation/Reimbursement Basics

Subrogation and reimbursement are possible policy provisions where the insurer can seek repayment of some or
all of the claims paid. Subrogation is the substitution of one party for another party in the assertion of rights
against a third party. Reimbursement is a repayment when the insured has received funds from another
responsible party. Many health plans use these terms interchangeably, as will this article. However, these
seemingly interchangeable terms may significantly impact the plan’s ability to recover, or the insureds ability to
retain the damages recovered against the tortfeasor. A right of subrogation may arise by contract (“conventional
subrogation”), by application of equitable principles of law (“legal subrogation”), or by application of a statute
(“statutory subrogation™).” Subrogation is based on the premise the tortfeasor should compensate the insurer for
payments the insurer made to the insured.”

Subrogation/Reimbursement In Nevada For Individual Health Policies Prior To McDowell

States in the 9™ Circuit, after McDowell, must face the issue of how to interpret subrogation/reimbursement
provisions. Will Courts apply the non-ERISA case law predicated upon state law principles? To understand
where things are going, we have to understand when, where and how the various state courts have grappled with
subrogation/reimbursement.

Prior to McDowell, ERISA governed health plans and policies could only recover benefits paid to a beneficiary
from a third party tortfeasor in equity. That recovery was unrestricted by state law and state court prohibitions
and/or limitations on the enforcement of subrogation/reimbursement provisions. Although ERISA limits the
remedies to equity, it was initially believed subrogation/reimbursement was permitted. ERISA allowed health
plans and insurers to avoid state laws, and court decisions that prohibit subrogation/reimbursement, with the
trump card of ERISA “preemption.”

In Nevada the enforceability of subrogation/reimbursement provisions is determined by whether the insured has
first been “made whole.”” The “made whole” or “make whole” doctrine was adopted in Nevada through a body
of case decisions. In Sullivan v. Dairyland Ins. Co., the Nevada Supreme Court provided that insureds should



reasonably expect to be covered by the insurance they purchase.® In Maxwell v. Allstate Ins. Co., the Nevada
Supreme Court determined subrogation violates Nevada’s public policy.” The Court provided: “we conclude
that it violates public policy to allow an insurer to collect a premium for certain coverage and then allow the
insurer to subrogate its interest and deny the insured his benefit.”® The Court set out five distinct public policy
rationales for preclusion of subrogation: (1) Insurer receives a windfall when it collects premiums and then
denies coverage; (2) Subrogation plays no part in rate schedules; (3) Insured incurs all the costs and effort in
collection, while insurer receives 100% of its payments without effort or cost; (4) Insureds rarely receives
adequate gompensation; and (5) The tortfeasor’s insurer deliberately anticipates insured’s own insurance
coverage.

After Maxwell, group health insurers lobbied to permit subrogation in group health insurance. In 1994 the group
health insurers succeeded. The Nevada Insurance Commissioner promulgated NAC 689B.180, which
provides, in pertinent part:

Except as otherwise provided by specific federal or state statute or
regulation, an insurer may include in a policy of group health insurance
issued pursuant to chapter 689B of NRS a provision for subrogation
regarding the right of an insured to recover, ... from a third person for the
cost of medical benefits reimbursed by the insurer to the insured because of
injuries incurred by the insured as a result of the actions of the third person.

(emphasis added).

The Commissioner’s enabling authority for the adoption of NAC 689B.180 was NRS 689B.034, which still
reads, in pertinent part:

Every policy of group health insurance must contain a provision which
reduces the insurer’s liability because of benefits under other valid group
coverage. To the extent authorized by the Commissioner, such a provision
may include subrogation.(emphasis added).

NAC 689B.180 has never been tested as permitting subrogation/reimbursement in Nevada courts. The statutory
authority for the regulation, NRS 689B.034, only authorizes the commissioner to permit subrogation when there
are two group health policies - “coordination of benefits.” The regulation is also contrary to the holding in
Maxwell and its progeny.

The United States District Court applied Maxwell to health insurance policies in Schulenberg v. Rawlings Co.,
LLC." The Court found that Maxwell was the weight of authority against subrogation/reimbursement,
providing, “[t]he Nevada Supreme Court has held that subrogation/reimbursement clauses for medical payments
paid under an insured’s policy is void as violative of public policy.”

In Ellison v. Cal. State Auto. Ass n., the Nevada Supreme Court permitted subrogation/reimbursement, but only
after first determining the insured was “made whole.” The Court held the policy terms control once the insured
has been made whole: “In Maxwell, we prohibited an insurer from subrogating medical payments of its insured
as a matter of public policy. There, we were concerned about the injured party receiving something less than a
full recovery. Inasmuch as Ellison received a full and total recovery, Maxwell and its public policy concerns are
inapplicable.”'' Nevada clearly distinguishes between set-offs and double recoveries, allowing the first but
prohibiting the latter. The offset limitations are inapplicable when the damages exceed the coverage limits.'?
Double recoveries are not recognized under Nevada law."

In Canfora v. Coast Hotels and Casinos, Inc. the Nevada Supreme Court explicitly adopted the “make-whole”
doctrine, stating “[t]he make-whole doctrine ‘is a general equitable principle of insurance law’ that prevents an
insurance company from enforcing its subrogation rights before the insured has been fully reimbursed for their
losses.””* The Supreme Court’s October 20, 2005, decision further provided, “[t]he make-whole doctrine limits
‘a plan's subrogation rights where an insured has not received compensation for his total loss,’ i.e., has not been
made whole.” " Accordingly, in Nevada subrogation/reimbursement provisions are only applicable when the
insured collects an amount from the tortfeasor over the total amount of the loss."



In sum, Nevada has a clear precedent limiting when, where and how subrogation/reimbursement allows for
recovery of benefits. Subrogation/reimbursement is limited to where there is a third party recovery from the
tortfeasor and where there was not a policy or plan governed by ERISA. No Nevada laws or regulations
specifically permit subrogation/reimbursement in individual health insurance policies. Arguably group health
insurance remains the only area where subrogation/reimbursement may be possible. Nevada statutes do not
permit subrogation/reimbursement for individual health insurance policies. If a Nevada court permits
subrogation/reimbursement it is clear that it would only be after the insured has been “made whole.”

The Made Whole Doctrine

The made whole doctrine holds that the insured must be made whole (i.e. their damages must be totally paid
for) before the insurer may subrogate. Under the made whole or make whole doctrine, “an insured who has
settled with a third-party tortfeasor is liable to the insurer-subrogee only for the excess received over the total
amount of his loss.”"’

In addition to Nevada, at least twenty-eight (28) other jurisdictions have adopted the “made whole” doctrine:
Alabama, Arkansas, California, Connecticut, District of Colombia, Florida, Georgialg, Indiana'’, Iowa,
Kentucky, Louisiana, Michigan, Minnesotazo, Mississippi, Montana, Nebraska, New Hampshire, New Jersey,
New York, Ohio, Oklahoma, Pennsylvania, Tennessee, Texas, Utah, Washington, West Virginia, and
Wisconsin.

The made whole doctrine applies to instances where the insured has recovered from the third party and the
insurer attempts to exercise its subrogation right by way of reimbursement against the insured’s recovery.”' The
doctrine acknowledges the realistic nature of tort recoveries. The made whole doctrine appropriately places the
burden on the subrogated insurer to establish that the insured has been fully compensated prior to the allowance
of subrogation rights. Where either the insurer or the insured must to some extent go unpaid, the loss should be
borne by the insurer for that is a risk the insured has paid it to assume.** The Supreme Court of Wisconsin
observed that “subrogated insurers are not entitled to reimbursement from their insured when the insured has
recovered the full amount of her insurers’ payments but has not recovered all of the damages to which she is
entitled.”* Subrogation must not injure the insured. If the insured has only been paid part of the damages
suffered, the insurer should not be allowed subrogate to the detriment of the insured.** An insurer can recover
only the excess collected from the wrongdoer after the insured is fully compensated for his loss, including the
costs and expenses of collection.”

Several states entirely prohibit subrogation/reimbursement. A clear line of cases from states in the Ninth
Circuit deny subrogation completely whenever it appears the insurer is seeking to be subrogated against its own
. 26

insured.

Limited to Equitable Remidies Under ERISA

The civil enforcement section of ERISA clearly states a plan/fiduciary is only allowed to obtain equitable
relief.”” Therefore, it is very important whether the court perceives subrogation as an equitable remedy or a
remedy at law. In looking at the type of claim, courts look to the substance of the remedy sought, and not to the
title of the remedy.”® Money damages are, of course, the classic form of legal relief.*’

The question left unanswered after Great- West Ins. Co. v. Knudson was whether subrogation is an equitable
remedy, and thus allowed under ERISA. The 9™ Circuit answered this question in McDowell.

Subrogation/Reimbursement After McDowell

McDowell held there was no right to subrogation under ERISA; therefore, the Plan only had a state law claim
for breach of contract.’® The 9" Circuit concluded there is no right to subrogation/reimbursement under ERISA,
because enforcement of a contractual obligation for repayment is not equitable relief. The Court determined
reimbursement claims are state law claims for contract damages, and therefore not preempted by ERISA.

McDowell relied upon Great-West, wherein the Supreme Court found ERISA does “not authorize a fiduciary to
enforce a reimbursement provision ...”*' Great-West was consistent with previous 9™ Circuit cases.” “[I]n light



of our precedent and the Supreme Court’s recent direction in Great West, . . . we agree with those states that
have found no ERISA preemption.”*

McDowell rejected the insurer’s attempt to cloak subrogation in equitable terms. The Court classified the plan’s
argument for “specific performance” as “lawyerly inventiveness” that was nothing more than an attempt to
“disguise its claim in equitable clothes.”** In Westaff (USA>NRS §687B.110

1. Mr. Leverty wishes to thank Patrick R. Leverty, Esq., William R. Ginn, Esq. and Donald K. White of
Leverty & Associates Law Chtd. for their assistance with this article.

2. Providence Health Plan v. McDowell, 385 F.3d 1168 (9th Cir.2004), cert. denied, --- U.S. ----, 125 S.Ct.
1726, and cert. denied, --- U.S. ----, 125 S.Ct. 1735 (2005).

3. Yorkv. Sevier County Ambulance Auth., 8 SSW.3d 616 (Tenn. 1999).

4. Id.

5. Canfora v. Coast Hotels and Casinos, Inc., 121 Nev. Adv. 76, --- P.3d ----, 2005 WL 2665801 (Oct. 20,
2005), http://leg.state.nv.us/scd/121NevAdvOpNo76.pdf (referring to the doctrine as the “make whole”
doctrine).

6. Sullivan v. Dairyland Ins. Co., 98 Nev. 364, 366, 649 P.2d 1357, 1359 (1982).

7. Maxwell v. Allstate Ins. Co., 102 Nev. 502, 728 P.2d 814 (1986).

8. Id. at 506; 728 P.2d at 815.

9. 1d.

10. Schulenberg v. Rawlings Co., LLC, 2003 WL 22129230 (D.Nev.,2003).

11. Ellison v. Cal. State Auto. Ass’n., 106 Nev. 601, 603, 797 P.2d 975, 977 (1990)

12. Sullivan v. Dairyland Ins. Co., 98 Nev. 364, 366, 649 P.2d 1357, 1359 (1982).

13. Ellison, 106 Nev. at 603; 797 P.2d at 977.

14. Canfora v. Coast Hotels and Casinos, Inc., 121 Nev. Adv. 76, at pg. 9-10 (Citing Barnes v. Independent
Auto. Dealers of California, 64 F.3d 1389, 1394 (9th Cir.1995).

15. 1d. at 9 (Citing Cagle v. Bruner, 112 F.3d 1510, 1520-21 (11th Cir.1997)).

16. Id. (citing Guy v. Southeastern Iron Workers' Welfare Fund, 877 F.2d 37, 39 (11th Cir.1989).
17. Guy, 877 F.2d at 39; 16 Couch on Insurance §§ 61:64 (2d ed. 1983).

18. Ga. Code § 33-24-56.1

19. 1.C. 34-51-2-19.

20. M.S.A. 62A.095; Bulletin 92-1.

21. Davis v. Nepco Employees Mutual Benefit Assn., 51 F.3d 752, 754 (7th Cir. 1995); Mahler v. Szucs, 957
P.2d 632, 642 (Wa. 1995).

22. Powell v. Blue Cross & Blue Shield, 581 So. 2d 772,777 (Ala. 1990); Continental W. Ins. v.
Swartzendruber, 570 N.W.2d 708, 713 (Neb. 1997).



23. Sorge v. National Car Rental Sys., Inc., 182 Wis. 2d 52, 512 N.W.2d 505, 507 (Wis. 1994).

24. Durham Life Ins. Co. v. Lee, 625 So. 2d 706 (La.App. 1993).

25. Ortiz v. Great Southern Fire & Cas. Ins. Co., 597 S.W.2d 342, 343 (Tex. 1980).

26. Piano v. Hunter, 840 P.2d 1037 (Ariz. 1992); Allstate Ins. Co. v. Reitler, 628 P.2d 667 (Mt. 1978).
27. 29 USC §1132 (a)(3).

28. Great-West Ins. Co. v. Knudson, 534 U.S. 204, 122 S.Ct. 708 (2002).

29. Mertens v. Hewitt Associates, 508 U.S. 248, 255, 113 S.Ct. 2063 (1993).

30. McDowell, supra.

31. Id. at1173.

32. Cement Masons Health & Welfare Trust Fund for N.Cal v. Stone, 197 F. 3d 1003, 1007 (9th Cir. 1999),
FMC Medical Plans v. Owens, 122 F.3d 1258, 1262 (9th Cir. 1997).

33. McDowell, at 1173 (emphasis added).
34. Id. at 1173-1174.

35. Westaff (USA) Inc. v. Arce, 298 F.3d 1164, 1165 (9™ Cir. 2002).




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


