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Introduction

In 1974, the Minnesota Legislature enacted the No Fault Automobile Act. ("the Act") The Act's purposes are set
forth in its introduction:

(N To relieve the severe economic distress of uncompensated victims of automobile
accidents within this state by requiring automobile insurers to offer and automobile owners to
maintain, automobile insurance policies or other pledges of indemnity which will provide prompt
payment of specified basic pledges of indemnity which will provide prompt payment of specified
basic economic loss benefits to victims of automobile accidents without regard to whose fault
caused the accident;

2) To prevent the overcompensation of those automobile accident victims suffering minor
injuries by restricting the right to recover general damages to cases of serious injury;

3) To encourage appropriate medical and rehabilitation treatment of the automobile accident
victim by assuring prompt payment for such treatment;

4) To speed the administration of justice, to ease the burden of litigation on the courts of this
state, and to create a system of small claims arbitration to decrease the expense of and to simplify
litigation, and to create a system of mandatory inter-company arbitration to assure a prompt and
proper allocation of the costs of insurance benefits between motor vehicle insurers;

5) To correct imbalances and abuses in the operation of the automobile accident tort liability
system, to provide offsets to avoid duplicate recovery, to require medical examination and
disclosure, and to govern the effect of advance payments prior to final settlement of liability.

Arguably, the Act no longer accomplishes these intended purposes.

In the current 2005/2006 biennium, the legislature is considering insurance industry supported attempts to reform
the Act. The goal of the reformers is to achieve measurable cost savings for policyholders by recalibrating the
system with its original intent and purpose. Suggested reforms focus on reversing perceived erosion of the tort
thresholds, curbing excessive treatments and provider fees and finally, on returning arbitration as a forum for small
claims resolution. As would be expected, these reforms are vigorously opposed by the plaintiff’s trial bar and the
chiropractic lobby.

Ironically, this reform effort was sparked by the insurance lobby’s previous failures to pass piecemeal
legislation amending the Act. While industry bills typically failed in committee or simply were not given a hearing,
the issues raised in the 2003 and 2004 legislative session were deemed important enough to warrant between-session
hearings in the Senate Commerce Committee.”

No Fault Legislative Hearings

In the fall of 2004, the Senate Commerce Subcommittee on No Fault Auto Insurance met several times to
consider testimony relating to reform of the Act. In addition to the usual suspects (insurance companies, trial
lawyers and chiropractors), witnesses included academics, authors, arbitrators, an actuary, high school students, and
former Senator Jack Davies, the universally acknowledged “father of no fault” in Minnesota.’

Subcommittee hearings were held in October and November. At the first hearing, Senator Davies
described the historical context of the Act. Professor Michael Steenson of William Mitchell College of Law
provided an explanation of the Act’s current provisions. Senate counsel and Department of Commerce staff



provided comparative and actuarial data to the committee. At the second hearing, the special interest groups had
their day. In addition to insurers and providers, the committee heard testimony from a panel composed of a
respected plaintiff lawyer and a respected defense lawyer. Many observers were surprised that the lawyers agreed
on so many things, including the need to curb abuses in the system. In fact, the plaintiff lawyer suggested to the
committee that a $2500 cap should be placed on chiropractic care over a cumulative period of no more than 12
weeks. The chiropractors in the audience did not appear to agree. In testimony, the chiropractors’ representative
suggested that insurers’ administrative costs were the problem and recommended a premium surcharge to fund
technology as a reform. A highlight of the testimony for many legislators was a high school witness from St.
Bernards Catholic School. The student explained simply that, after investigation, she and other students concluded
that no fault insurance costs more than it should and the system needed reform, if not repeal.

At the conclusion of the hearings, the Committee Chair, Senator Linda Schied (D), introduced Senate File
1094 which incorporated reforms previously sought by the industry as well as language increasing the maximum
disability and income loss benefits from $250 to $400 per week and increasing the maximum funeral and burial
expense benefits from $2000 to $5000. Industry reforms within the legislation included amending the tort threshold,
utilizing codes, treatment standards and fee schedules contained within rules adopted for workers compensation to
provide no fault medical expense benefits and revising the jurisdiction and procedures for arbitration. These
provisions of the bill are individually discussed below:

Tort Threshold Erosion

In order to recover non-economic damages in tort, a plaintiff must establish medical expenses in excess of

$4000 or that the injury results in permanent disfigurement, permanent injury, death or disability for 60 days or
4
more.

Minnesota’s tort threshold was intended to implement two of the purposes of the Act: “to prevent the
overcompensation of those automobile accident victims suffering minor injuries by restricting the right to recover
general damages to cases of serious injury” and “to ease the burden of litigation on the courts of this state.” While
the Minnesota Court of Appeals has called these purposes “fundamental,” Professor Steenson has characterized the
purpose of limiting general damages to serious injuries as “general” which “must give way to the specific language
in the thresholds and, if relevant, the legislative history underlying the thresholds.” Professor Steenson notes that
“Serious injury is not defined in the Act. Rather, it is what the tort thresholds say it is.”” This is correct statutory
construction and, from the reformer’s perspective, exactly the problem. The original 1974 threshold language was
itself a compromise between the House and Senate. Indeed, the pre-compromised Senate language is similar to that
being proposed today.® 30 years later, health care inflation and judicial interpretation have eroded the thresholds to
the extent that reformers view no fault no longer as a closed compensation system but merely an elective remedy for
many cases. They argue that policyholders are paying for both a tort system and a no fault system.

SF 1094 addresses the issue by deleting the current thresholds and inserting language inspired by the Michigan law
which limits the right to non-economic damages to persons with injuries resulting in a serious permanent
impairment of an important bodily function or death. Reformers point to the Michigan experience as evidence of a
threshold that succeeds in limiting tort damages to cases of serious injury. Arguably, however, Michigan’s success
may not be a function of the threshold language. Rather it may be a function of unlimited medical benefits
contained in Michigan’s first party provisions. SF 1094 does not include the Michigan threshold language for
“serious permanent disfigurement,” an omission noted at hearing by a witness for the plaintiff’s trial bar who
displayed a large photograph of a woman with significant facial scarring.

Medical Benefit Provisions

In Minnesota, medical expense benefits cover all reasonable expenses for necessary treatment.” In 2002, the
legislature amended the Act to prohibit a reparation obligor or health plan company from providing managed care to
no fault claimants.'” The 2002 amendment prohibited any preexisting limitations on the benefits and affirmed that
claimants were entitled to the full medical benefits set out in statute. This preemptive attack on cost containment
distinguishes the cost of no fault treatment from that provided under health and workers compensation insurance
systems. In other words, it is more costly to treat an injury incurred in an auto accident than if the same injury
occurred in the workplace or at the summer cabin.
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SF1094 addresses this issue by eliminating the subjective standard of reasonableness and substitutes the following
language:

Medical expense loss for diagnosis and treatment of injury is covered only if
provided in compliance with the codes, treatment standards, and fee schedules
provided in Minnesota Rules, chapter 5221, expect that payment rates for
physical medicine and rehabilitation procedure codes as defined in Minnesota
Rules, part 5221.4050, and chiropractic procedure codes as defined in
Minnesota Rules, part 5221.4060, must be adjusted to eliminate application of
scaling factors.

The above-cited provision refers to the workers’ compensation treatment standards and fee schedules adopted after
years of labor management conflict regarding benefits. The rules are generally seen as an effective cost containment
mechanism and have succeeded in bringing relative peace to the workers compensations system. However,
chiropractors tend to hate the rules because they believe that the fees are too low and that treatment cut off
provisions are arbitrary. In contrast to the chiropractic angst, a trauma center physician testified in the subcommittee
hearings that the fee standards and treatment parameters have not posed a problem.

Arbitration Reform

A fundamental purpose of the Act was to create a small claims arbitration system. Industry reformers argue that the
system now accommodates large as well as small claims; that plaintiffs “game the system” by filing for arbitration
early in the process while a claim is still modest knowing (or hoping) that the claim may significantly exceed
$10,000 by the time of hearing.

The Act provides for mandatory arbitration of claims against an insurer which, at the commencement of arbitration,
are in the amount of $10,000 or less. In response to the Act, the Minnesota Supreme Court has promulgated Rules
of Procedure for No Fault Automobile Insurance. Under Rule 5, in cases where the amount of a claim is $10,000 or
less at C(l)lmmencement, the arbitrator is given jurisdiction over all amounts claimed, including those in excess of
$10,000.

As a result of the ability of a claim to accrue, plaintiffs can bring large claims into arbitration hearings. In 2003,
Minnesota arbitrators heard disputes with claims in amounts ranging from just over $100 (a small claim) to just over
$61,012 (not so small a claim). The $61,012.82 amount was claimed and awarded. This, like all arbitrated no fault
claims, was in the amount of $10,000 or less at commencement. '

Senate File 1094 addresses this issue of large claims being arbitrated by providing that jurisdiction is based on the
amount of a claim at the time of hearing, rather than at the commencement of the arbitration process. Reformers
believe that this jurisdictional change will better achieve the Act’s goal of “a system of small claims arbitration to
decrease the expense of and to simplify litigation.”"?

Another arbitration reform in the legislation is a prohibition against provider balanced billing (with notice and right
to be heard for the provider). This provision was the subject of separate legislation in 2003, House File 996, and
received affirmative votes in several committees before being called from the House floor for re-referral to a trial
lawyer friendly committee to die."* During its consideration in the House Commerce Committee, the chair asked a
chiropractic witness whether this provision was good for consumers. The witness, who was a plaintiff’s attorney as
well as a chiropractor, replied that it was good for consumers but bad for providers."”

Other arbitration reforms in Senate File 1094 are a requirement that arbitration awards be itemized and that
arbitration may be commenced by insurers as well as by claimants.

Maybe Not Reform - Perhaps Repair

Senate File 1094 was heard in the Senate Commerce Committee and failed on a tie vote. After this vote,
the author of the House companion decided to not have the bill heard this year. Senator Scheid has made clear her
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intent to continue to pursue reform in 2006. While there is an emerging consensus in Minnesota that no fault must
change, the political muscle of the plaintiff’s bar and the chiropractic lobby make it difficult to achieve meaningful
reform. Senator Jack Davies, a clever tactician as well as a scholar, has stated that the industry should abandon the
term “reform” and concentrate on “repairing” the system. The term “repair” is less scary.
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