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Insurance codes require commissioners to suspend or revoke certificates of authority for certain violations
of the codes, including failure to file or timely file required reports, failure to pay premium taxes, failure to
pay judgments within specified time periods, refusal to be examined, and in the event of receivership,
conservatorship, rehabilitation and other delinquency proceedings.

Insurance codes also give commissioners discretion to suspend or revoke and /or impose civil penalties for
willful violations of the codes for which suspension of certificates of authority are not mandated. However,
only five insurance codes define willful.

The Florida,? 1daho? and North Carolina* Insurance Codes define willful or willfully as meaning an act or
omission committed with actual knowledge that such act or omission constitutes a violation of their codes,
and which is made with specific intent nevertheless to commit such act or omission.

The California Insurance Code® provides that willful or willfully, when applied to the intent with which an
act is done or omitted, means simply a purpose or willingness to commit the act or to make the omission
even though there is no intent to violate the code.

The Arizona Insurance Code® provides that willful means with respect to conduct or a circumstance
described by statute defining an offense, that a person is aware or believes that the person’s conduct is of
that nature or that the circumstances exists.

The Colorado Insurance Code does not define willful, but Subsection (i) of Colorado Insurance Bulletin 1-
98 defines willful as meaning an act or omission that the person knew or reasonably should have known
was a violation of the code, a general business practice, or a violation committed with such frequency that
indicates a tendency to engage in acts substantially similar to aprior violation.

Several states have issued regulations or bulletins providing that specified violations of their insurance laws
are considered to be willful violations regardless of the circumstances surrounding the violations.

Section 6 of Alabama Insurance Regulation 102 provides, “Failure to comply with a material provision of
this or any regulation is considered a willful violation of a regulation, which, pursuant to Section 27-2-17,
Code of Alabama 1975, shall be considered a willful violation of a material provision of the Insurance
Code, which, pursuant to Section 17-3-21, may subject the insurer to the suspension or revocation of the
insurer’s Certificate of Authority.

Kentucky Insurance Bulletin 88-14 states that insurance companies and agents use of lead cards which
violate advertising regulations and trade practices will be considered to be willful violations of the
Kentucky Insurance Code; and the Virginia Insurance Department, in a series of 26 insurance bulletins
dated from 1978 though 1999, ruled that all of the violations of the Virginia Insurance Code specified in the
bulletins are considered to be willful violations.

Only afew casesinvolving insurance laws have addressed the issue of what constitutes awillful violation.

In a1962 case, the New Y ork Court of Appeals said that the term willful as used in the insurance code
means intentionally doing an act and knowing that the act has been done.” And in two 1990 cases, the
New York Court of Appeals said that the term willful when used in regard to insurance law violations
means no more than intentional and deliberate.



Ina1965 Maryland case, the Maryland Court of Appeals said, “ The term ‘willful’ violation of insurance
laws as used in the Md. Ann. Code art. 48A, Sec. 111 (1957) clearly means an intentional act of omission
or commission. ‘Willfulness' and ‘ negligence’ are not synonymous terms.” °

The Supreme Court of the United States has addressed the issue of what constitutes a willful act several
times, but never in the context of awillful violation of an insurance code.

In United States v. llinois Central R. Co.,*° following its opinion in United Sates v. Murdock, ** the Court
said that the word willful often denotes that which is intentional, knowing or voluntary, as distinguished
from accidental, and characterizes conduct marked by careless disregard, whether or not one has the right
to so act.

In Screws et al v. United Sates *? the Court said. “We recently pointed out that ‘willful’ is aword of many
meanings, its construction often being influenced by its context...At times...the word denotes an act which
isintentional rather than accidental...”

Other cases not involving insurance laws have also construed the term willful when used in the context of a
violation of acivil statute. Ina1986 case,*® the Supreme Court of Rhode Island, after examining the
definitions that other courts have employed, stated that ,”...to act either ‘knowingly’ or ‘willfully’ isto act
voluntarily and intentionally, and not because of mistake or accident or other innocent reason.”

The common thread running through the case law is that for an act to constitute awillful violation of acivil
statute it must be voluntary, intentional, deliberate, knowing, or characterized by areckless disregard of the
statute as distinguished from a mistaken or an accidental act.

Market conduct examinations often result in civil penalties being imposed against the company examined.
The NAIC Examiners Handbook provides that examiners should either use arandom or systematic method
of reviewing files, and suggests that error tolerance levels employed by the states should be not less than
7% for claim procedures and 10% for all other procedures.

Market Conduct Examination Reports report the mathematical error levels of the procedures examined
without alleging whether the errors constitute willful violations of the codes, and insurance departments
impose civil penalties against insurers when the error rates exceed the tolerance levels.

Such treatment implies that error rates which exceed tolerance levelsare deemed to be willful violations
because their frequency indicates conscious, deliberate or knowing acts characterized by reckless disregard
of the statutes while error rates below the tolerance levels may be deemed to be the result of mistakes or
accidents.

Willful is sometimes spelled as wilful.
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