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After an accident, an automobile, depending upon the circumstances, may sustain aloss in its resale value. Thisis
referred to in the insurance industry as ‘diminution-in-value.” For a host of public policy reasons, paying this
subjective element of damages under the standard automobile insurance policy is not warranted.

Once a vehicle is repaired it is no longer damaged in a physical sense. Diminution-in-value, by contrast, is not
concrete but is speculative since a car inevitably loses its value in any event, sometimes rapidly. For the courts to
require payment of this intangible element of damages, even for the occasional imperfections of the repair process,
would be to unjustifiably increase the cost of claims, and hence of auto insurance, to the public. The settlement
value of a damaged vehicle would no longer be measured by objective standards. Claims of discriminatory
settlements on the part of insurers could abound. Diminution in value can be negligible in older vehicles.
Moreover, state-of-the-art auto body repair techniques render it minimal in any event. The only arguabl e instance of
true diminution is when a “branded title” statute® requires disclosure of damage upon sale of a used vehicle. This
can occur even when physical and cosmetic restoration is flawless.

Traditional principles of insurance case law do not generally force insurers to pay this novel element of damage.

Under the applicable NAIC model, an “unfair claims settlement practice” is defined to include an insurer “not
attempting in good faith to effectuate prompt, fair and equitable settlement of claims in which liability has become
reasonably clear.”? It is far from clear, however, that diminution-in-value is payable in an auto loss situation,
particularly firstparty. The case of Pappenheim v. Lovell® where payment of diminished value was compelled,
involved athird-party tort situation, rather than the first-party contractually determined one present in an insurance
policy. In the latter, there are such features as deductibles, which are the subject of arms-length negotiations
between the insurer and insured.

Auto physical damage provisions in auto policies typically pay for “direct and accidental loss’ to the vehicle.
Wordsin an insurance policy are not given astrained or irrational reading to create ambiguity where none exists.*

In ordinary parlance, “direct” has been defined as “stemming immediately from a source.”® “Accidental” has been
defined as “occurring unexpectedly or by chance.”® A “loss’ is “[t]he amount of financial detriment caused by an
insured’s person’s death or an insured property’s damage, for which the insurer becomes liable.”” A “direct loss” is
“Ia] loss that results immediately and proximately from an event.”® “Repair’ has been defined as “to restore by
replacing a party or putting together what is torn or broken.”® In an lowa case interpreting “property damage” in a
homeowner’s policy, it was held that physical injury or destruction was required.!°

For thesellreasons, courts have found persuasive the analysis that coverage for diminution-in-value may be
excluded.™.

Indeed, the courts recently appear to have finally administered the coup-de-grace to diminution in value in first-
party situations. In Segle v. Progressive Consumers Ins. Co.*? and Pritchett v. State Farm Mutual Ins. Co. ™ the
latter a class action, it was held the policy obligation of an insurer to repair or replace the damaged vehicle “with
other of like, kind and quality” did not compel payment of diminution-in-value.**

However, given the nature of our judicial system today, in which stare decisis is not recognized as much as in the
past, claims for diminution-in-value will doubtless continue to be pressed and litigated, in the increasingly popular
class action format.
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