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Montana's relatively young Constitution guarantees a fundamental right of privacy to all persons? The tension
between absolute privacy protection and the unimpeded transaction of insurance business animated many
enactments in Montana's recent legislative sessions® and was a powerful rallying point in state political campaigns.
Over two sessions this tension influenced legislative initiatives to strengthen healthcare privacy, bring Montana's
Insurance Information Privacy and Protection Act (“MIIPPA”) into compliance with the Gramm-Leach-Bliley Act
(“GLBA"), and cure 1999 legislation that undermined the normal operation of property-casualty insurance
transactions.

Montana’s Privacy Protections

Constitutional Provisions. The Montana Constitution provides: “The right of individual privacy isessential to the
well-being of afree society and shall not be infringed without the showing of acompelling state interest.” * This
right is elevated above privacy rights guaranteed under the federal constitution, and is considered inviolate absent a
showing of compelling state interest, and a determination that the merit of public disclosure exceeds the demand of
individual privacy.

Montanans regard this right as paramount and the Montana Code Annotated is replete with provisions flowing from
this Constitutional guarantee that protect Montana personal privacy rights. Among the strongest nationally, these
privacy protections are consistently upheld by Montana’s Supreme Court? Indeed, even insurers enjoy additional
privacy protectionsin Montana which flow from the same Constitutional guarantees’

Pre-1999 Statutes. Montana enacted the Insurance Information and Privacy Protection Act in aform substantially
similar to the NAIC model as revised December 1981. With the exception of 1997 amendments permitting
consumer correction of information collected by insurance support organizations and consumer reporting agencies,
little court or legislative attention was directed to MIIPPA® Industry personnel and support organizations were all
conversant with its terms and requirements; operational hurdles were minimal.

MIIPPA appliesto life, health, disability and property-casualty insurance.’® While M1IPPA contains no express
exclusion for commercial lines or workers' conpensation, regulatory interpretation had historically excluded both
from the Act’ s scope, relying on the definition of “insurance transaction”:

atransaction involving insurance primarily for personal, family, or household needs, rather than for
business or professional needs. . . .!*

Before amendment in 1999, MI1PPA provided for protection of personal and privileged information by regulating its
use through broad prohibitions on the use of identifiable information about an individual with numerous specific
exceptions targeted to normal insurance transactions and functions? Specifically relevant to claims adjustment,
underwriting, policy services, and fraud investigation activities, MI1PPA explicitly permitted disclosure of personal
information to personsother than insurance institutions, insurance producers, or insurance-support organizations.

No restriction on collection of personal or privileged information was contained in MII1PPA.

Senate Bill 103: Montana’sVentureInto All-Lines Privacy Protection

SB 103" was introduced at the request of Insurance Commissioner Mark O'Keefe in his second term in elected
office.** O'Keefe had successfully portrayed himself as Montana's chief consumer advocate and in that role brought
SB 103 as a consumer protection measure to protect sensitive personal healthcare information by requiring insurers
to obtain wrliéten authorization prior to collecting or disclosing “personal or privileged” information from any
“individual.”

Commissioner O'Keefe used SB 103 to advance his political aspirations. By the initial hearing, on January 15,



1999, the political community knew that O’ K eefe would make a serious bid for the Governor’s Office in 2000.1° SB
103 was to be a set piece in his campaign. It was, therefore, no surprise when local media arrived to cover the
Commissioner’s testimony. With cameras rolling, O’ Keefe informed the Senate Committee on Public Health,
Safety and Welfare that SB 103 was vital to Montanans and that, should the Committee kill the bill, he would draft a
constitutional initiative on healthcare information privacy for placement on the ballot in the general election.

SB 103 was advanced as creating additional consumer protections by restricting the use of personal health care
information. It was touted as a bill that would allow healthcare information to flow safely, while cutting insurance
fraud, insuring the quality of information, and fostering research. Importantly, according its sponsor, SB 103 would
not affect the transfer of healthcare information by an insurer when it was for “legitimate reasons’ such as between
insurers and claims handlers, adjusters, and law enforcement.*’

According D proponents, the operation of SB 103 would be simple. The sponsor and Commissioner O’ Keefe
implied that the bill only limited health insurers in their use of an individual’s healthcare information. This
limitation would apply only to “secondary disclosure” of information between insurers and third parties, and only to
nonlegitimate transfers of personally identifiable information. Supporters presented anecdotal testimony regarding
insurers’ sale of healthcare information to drug manufacturers who then licited claimants business through the
mail.'® Focus on this use of healthcare information drew attention away from the bill’ s unintended consequences.

SB 103 passed by wide margins. It became effective January 1, 2000. After the 1999 session ended, several key
Commissioner staff, who had been important to the passage of the bill, |eft the Department. These individuals took
with them critical institutional memory that would have limited the bill’ s scope to healthcare information transferred
by health insurers. Replacement staff took a different view of the legislation and, shortly after arrival, advised
industry representatives SB 103 applied to all lines of insurance.

In response to the Department’s changed construction, Montana property-casualty representatives expressed
concerns to the Department regarding the broadened scope and the many difficulties that would arise under the
intended construction.”®  Specifically, the Commissioner was advised that the “prior written authorization”
requirements of SB 103 would stop efficient collection and disclosure of information necessary to promptly service
claims?® He was also advised that this requirement would stall application, underwriting, and policy servicing
processes” Nonetheless, as chief consumer advocate, the Commissioner remained committed to apply SB 103
across all lines of insurance, and even resisted special-session industry efforts to delay the effective date of the bill.?2

In April 2000, the Commissioner issued a draft “privacy advisory memorandum” for industry comment making
clear hisintention to construe SB 103 as covering all lines of insurance. In spite of concerns previously raised, the
Department advised insurers that they should prepare to obtain written authorization before collecting anyone’s
personal information, including information publically available. To acknowledge property-casualty concerns, the
Department stated it would permit the use of “blanket” authorization forms.

With the issuance of the first “blanket” authorization, the Department’s position changed dramatically. In August
2000, one insurer issued an authorization meeting the requirements of SB 1032 The authorization advised
policyholders of the types of information that might be collected and the ways in which the insurer might use the
information. It also advised policyholders that, without required signatures, coverage might be discontinued.
Immediately the Department began receiving “several calls per minute” from Montana consumers, for more than
two weeks, requiring additional telephone personnel. %

The falout from the first authorization prompted the Department to request that insurers issue no further
authorizations until further notice.® The consumer uproar also resulted in significant political pressure on
gubernatorial candidate O'Keefe.?® Responding to these developments, Commissioner O'Keefe immediately
created a “privacy task force” made up of industry and consumer interests to address the difficulties created by SB
1032" The task force began meeting just one month before statewide elections and immediately concurred there
was no legitimate way to address SB 103 short of legislative action® The task force then spent the next several
months conceiving and drafting curative legislation.

Curative Legislation: 2001's SB 465



Montana’ s 2001 legislative session began before the task force completed itswork. National industry groups
recommended sol utions ranging from no action pending further developmentsin federal regulation to adoption of
NAIC, NCOIL, or later “industry consensus’ model acts. Because of huances existing in Montanalaw and onerous
provisions added by SB 103, a“no action” approach in Montana was not an option. Moreover, the Department felt
that adoption of any of the models offered less protection to Montana consumers than under existing law. Local
industry representatives and the | nsurance Department thus continued consensus devel opment of SB 465.

The bill had four goals: preserve existing privacy protections; cure problems created by SB 103; comply with GLBA
requirements relating to insurers; and regulate use and disclosure of personal information for marketing purposes.
Asintroduced, SB 465 was incomplete, needing marketing provisions, technical amendments, and critical repealer
language. Introduction was uncommonly late for abill of thisimportance.?® All interested parties® nonetheless
represented to the legislature that the bill should receive necessary final amendmentsin the legislative process. The
bill was signed into law on April 21, 2001.

As enacted, SB 465 contains six primary provisions.

1. Repeal of any requirement to obtain written authorization from an individual prior to collecting personal
information. The most critical element of the curative legislation, this repealer had unanimous support of all
interests following the bill, and addressed the very real operational problems presented by SB 103.
Retroactivity of thisrepealer to the effective date of SB 103, January 1, 2000, addresses industry exposure to
regulatory penalty, market conduct sanctions, or civil damages from noncompliance with collection
authorization requirements

2. Noticerequirementsto individuals. SB 465 requiresinsurers and producers to notify individuals of the kinds of
personal information the insurer or producer may disclose without the individual’ s permission under extensive
statutory exceptions contained in 33-19-306, MCA, and the rights an individual has under the amended law to
access information in the possession of insurers, producers, and insurance support organizations. Abbreviated
notice requirements, that differ from those in NAIC or industry consansus models, remain in law. Telephonic
and electronic notice is permitted under appropriate circumstances®

3. Disclosure prohibitions with expanded insurance transaction exceptions. SB 465 maintains the prohibitions of
the 1982 Model Act oninsurer and producer disclosure of personal information without express written
authorization®® but expands exceptionsin 33-19-306, MCA, to allow transaction of legitimate insurance
business without written authorization.®* Mindful of the inability to forecast all necessary exceptions, industry
and consumer interests alike supported a grant of additional rulemaking authority to the Commissioner to
address future unanticipated operational difficulties.® While Montana's authorization requirements are in some
instances more stringent than other states, even with SB 465 amendments, M1IPPA nevertheless remains
essentially an “ opt-out” law.

4. Marketing regulation. Montana s newly-elected Insurance Commissioner initially opposed any marketing use
of personal information. While Montana may now be the most restrictive of states that have chosen to regulate
in this area, ultimately, industry and the Commissioner struck a compromise both could support. Unfettered
marketing of or use for marketing purposes of personal information is strictly prohibited, unless the individual
expressly pe;gnits the use by written authorization, which must meet additional requirements to those contained
in Section 6.

Without authorization, however, insurers have important uses of personal information for marketing purposes
available to them. Free exchange of personal information is permitted among insurers, producers, other
licensees, and affiliates for the purpose of marketing insurance or financial products. Moreover, the description
of products or services of any kind by an insurer’s producer to the producer’ s client is not considered
“marketing” if the product or serviceis available through the producer. Importantly, disclosuresto “persons
contractually engaged to provide services for or on behalf of” alicensee for marketing insurance or financial
products are permitted, so long as the contractor agreesin writing to not further disclose the information except
to “carry out the l[imited purpose of the engagement.” All exceptions, however, prohibit the disclosure of
healthcare information for marketing products other than insurance.



5. Enforcement. SB 465 preservestwo independent enforcement schemes, one regulatory, the other private civil
action by the aggrieved individual against the violator.®® SB 465 amends regulatory enforcement to conform to
the Montana Administrative Procedure Act which was enacted after MIIPPA. Although fines are increased,
amendments now provide consistent procedural rules. Independent civil action is unamended.®

6. Coordination of state and federal healthcare privacy provisions. While SB 103 had not created significant
obstaclesfor life and health industry interests, continued evolution of federal acts encouraged amendment of
MIIPPA to insure coordination and compliance, especially in view of Montana's biennial session schedule.*°
It isimportant to call attention to one area of MIIPPA that SB 465 does not amend. Montana’ s unique
requirements governing recordkeeping and individual access to information about disclosures of personal
information remain unchanged.*

Conclusion
Asenacted, SB 465 leavesintact baseline provisions of the 1982 NAIC Model Act as strengthened in MIIPPA. The
goal wasto cure critical operational problems created by SB 103, including protection to insurers who attempted but
could not comply with the amended law, and enact amendments considered mandatory to comply with GLBA, while
at the same time striking an all-important balance between valid consumer privacy needs and important business
uses of personal information. We believe the goal was achieved and that property-casualty insurersin Montana can
do business with an operational consistency with other states.
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