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The tide of regulatory reform sweeping the states has not dowed since the issue of regulatory reform and “freeing
Americansfrom bureaucratic red tape” was given momentum during the 1994 congressional elections. However, it has
been state lawmakers and executives who have taken and maintained the lead in implementing regulatory reform. At
least thirty-one states have initiated regulatory reform since 1995, and | egidlation was debated, if not enacted, in several
other states.

Theimpetus behind the states’ continued interest in regulatory reformis arecognition that rel easing businesses and the
regulated public from undue regulatory burdens and making regulatory bodies more accountable will lead to more
competitive state industries and astronger state economy. Key to these reforms are requirements that economic impact
analyses be conducted and comprehensive and specific reviews of administrative rules be undertaken. Effortsto make
agencies more accountabl e are occurring at both the front end of the rulemaking process, aswell as at the back end with
monitoring and oversight measures.

Perhaps most notable in the state reform movement isthe level of involvement taken by the state Governors. Executive
actions are clearly paving the way for strong and immediate implementation of reform. This article will analyze those
stepstaken by the states over thelast five yearsto reform the regul atory process through the removal of burdensand the
emphasis on accountability and will review the active role being taken by the state executive branch.

Removing the Burdens

Economic Impact Analysis. One of the most popular reforms being implemented by the states is a requirement that
agencies perform economic impact analyses to better predict costs of administrativerules. States enacting thisanalysis
include Arkansas,? California,® Florida,* Indiana,® Kentucky,® Maine,” Maryland,® Michigan,” Minnesota,'® Mississippi,**
Nevada,”> New Hampshire,"® New Jersey,™* New Y ork,* North Dakota,*® Virginia,*” and Washington.*®

In New Hampshire and Washington, the analysis requires consideration of impacts on small businesses while in
Arkansas and Indiana, the amendments expanded the existing small business requirements to also include impacts on
largebusinesses. Insevera states, such asMinnesota, Mississippi and New Hampshire, the agenciesare directed to look
at fiscal costs for both state agencies and political subdivisions of the states as well as the regulated community.

Review and Oversight of Rules. Many states have found that a comprehensive review of existing and proposed rules
isessential toreform. Other statesarerequiring areview of rules, but addressing more specific areas, such as conformity
with federal regulations and potential areas for waivers or variance. States taking this approach include Maine,*
Maryland,® Minnesota,* Missouri,””> Nevada,? New Hampshire,>* New Jersey,® New Y ork,?® North Carolina,® and
Pennsylvania.®

Permissions for waivers or variances are now required by statesincluding Florida,®® lowa,® and New York.®* Waivers
and variances have been in the form of allowances for individuals and small businesses, as well as “specia
circumstances’ where fines or regulatory regquirements may be unnecessary. For example, in lowa, agencies are now
required to adopt uniform procedures authorizing waiver of rules in individual cases where the application of an
otherwise justified and sound rule would be unfair and otherwise unjustified.

Streamlining Regulationsand Procedur es. Streamlining of regul ationsand rulemaking proceduresisal so being undertaken.
For example, theFloridaL egidaturerecently put in place an expedited permit review process. Thegoal of the processisone
of streamlining, to encourage the economic growth of Floridawhilekeepingintact regul atory protections.® Minnesotaalso
enacted aprogram for single unified environmental permits- the XL Project - allowing for variancesfromtherequirements
of other state and local agencies.® In 1997, Governor Pataki of New Y ork established apermit-reforminitiativetoeliminate
unnecessary permits and to simplify existing permits.* Finally, in Missouri the Legidature consolidated the rulemaking
procedures for the various state agencies into asingle, uniform rulemaking procedure to be utilized by all agencies®



Becoming More Accountable

Public Participation in Rulemaking. Several states have directed agencies to improve rulemaking notice requirements
through improved publication or additional noticetime. Statesimposing greater rulemaking notice requirements include
Arkansas,® Georgia,®” Minnesota,® Nevada,® Rhode Idand,” and Virginia®

In order to get the information to the public, states are increasingly moving toward the use of I nternet websites and public
meetingsby theagencies. Cdifornia,* lowa®™ and Virginia* each have specific websiterequirements. Inlowa, for example,
state agenciesarerequired to maintai n rulemaking docketsontheir websites. |nformation must detail the proceeding so that
membersof the public can monitor, effectively participate and have afair opportunity toinfluence the agency inthe process.
Each agency must also annually adopt and publish onitswebsitetheintended regul atory and rulemaking plansfor thecoming
year.* In Cdifornia, the 1996 executive order forming the Regulatory Review Task Force requires that the Task Force
conduct public meetings to create recommendations for further reform of the regulatory process.’®

Public Participation in Review and Oversight. Reforms have aso been initiated which enhance the ability to monitor
agencies, to providefor review and oversight, and to appeal agency decisionsor petitionfor review of particular rules. States
which have engaged in this type of reform include California,* New Mexico,”® North Carolina,® Rhode Idand,* and
Washington.®

In California, customer service surveysare now routinely required for each agency to ensure continuous feedback fromthe
regulated community.> |nWashington, the L egislature strengthened public oversight by allowing any personto petitionthe
Joint Administrative Rules Review Committee of the Legidlature to suspend arule®

The Role of the Executive

Governorsareactively engaging themselvesin reformin many states. Directinitiatives by the executive have comeforthin
Alabama* Cadlifornia® Florida® lowa> Maryland,® Massachusetts® Michigan,® New York,® Virginia® and
Washington.®

In Cdlifornia, the Governor required the formation of aregulatory review task force to conduct public meetings and make
specific recommendationson regul atory reform.®* A year later, over half of thetask forcerecommendationswere addressed
by executive order. These recommendationsincluded a one-time sunset review of all existing regulations, a consolidated
regulatory program that includes estimated costs of all proposed regulations and customer service surveys.®

Upon hisinaugurationin 1995, Governor Chilesof Floridasigned two executive ordersthat directed all agenciesto conduct
apage-by-page review of al rules and to eliminate and revise them as necessary. He identified two primary goalsfor the
reformeffort: 1) toreducerulesand regulationshby 50 percent within two years; and 2) to reducetheinflexibility of rulesby
increasing agency discretion in the rulemaking process.®

On February 8, 1999, lowa Governor Vilsack launched aninitiative for quality and efficiency in government. A task force
was created to prepare and submit recommendations to the Governor on processesfor reviewing and streamlining existing
state regulations and the rulemaking process. Four separate recommendations of the task force have been adopted by
executive order encompassing requirementsincluding review of all existing rules, agency maintenance of detailed websites,
creation of a Quality in Rulemaking Committee to educate agency rulemaking personnel, and adoption of uniform waiver
procedures.®’

InMaryland, Governor Glendeningissued an executive order regarding regul atory standards and accountability. Thestated
purpose of the order was to stimulate private sector job growth through a customer-focused and competitive regulatory
environment. Theexecutive order required that proposal sto adopt regul ations providing standardsthat are morerestrictive
or stringent than federal standards must describethe restriction, identify whether or not it places an additional burden or cost
on the regul ated person or business and justify the need for more restrictive standards.®®

Governor Weld of Massachusetts signed his executive order to reduce unnecessary regulatory burdensin 1996. All state
agencieswererequired to promptly undertake areview of every regulation. Only thoseregulationsthat are mandated by law
or are essential to the health, safety, environment or welfare must be retained or modified.®



In 1998, Governor Gilmore of Virginia set forth hisrequirementsfor rulemaking. Included are certain principlesto guide
agenciesin carrying out the executive order and to ensurethat theresidentsof Virginiaare not burdened by unnecessary and
excessiveregulation.” Another executiveorder signed thesameyear requiresthat agenciesproposing emergency regul ations
prepare aregulatory review package that must meet Virginia gubernatorial approval.”

Washington's Governor Locke signed a series of three executive orders relating to rulemaking in 1997. Included were
requirementsthat all executivebranch agenciesparticipateintherulesreview process, and that all stateagenciesdevelopand
implement aprogramto improvethe quality, efficiency and effectivenessof its public services. Specifically addressed were
state regulations having a significant impact on labor, consumers, businesses, and the environment. A sub-cabinet on
management improvement and resultswas created to overseetheregul atory review process. Theresponsibilitiesof thesub-
cabinet areto study and makerecommendationsto the Governor for statutory, administrative, organizational changesandfor
special pilot projects that result in regulatory improvements.™

Even where direct gubernatorial action was not taken, the Governors of severa states exerted substantial influence over
regulatory reform by way of veto power over rulesor by establishing officesof regulatory reform which devel oped the bills
offered to the Legidature. For example, in Florida, Governor Chiles vetoed a bill in 1995 which would have amended
Florida’'sAPA. The Governor’sveto message plainly indicated that he supported reform, but rejected the addition of more
technical procedurestothe“rules-dominated system.” A year later, the Legid ature came back with revised amendmentsto
the APA which the Governor approved.” Similarly, in Washington, after both houses of the legid ature had passed a set of
APA amendments, the Governor vetoed principal portions. Inhisveto message, the Governor repeated hisdeep commitment
to meaningful regulatory improvement and concluded that some of thevetoed provisionswould only add to bureaucratic red

tape.

InGeorgia, amendmentstothe openrecordsand open meeti ngslawswere enacted in 1999 after advocacy by theGovernor.™
Likewise, inlllinais, at theinitiative of then Secretary of State George H. Ryan (now Governor Ryan), anew codification of
the administrative rules was proposed.”™ Opening the door for even more direct authority by the executive branch over
rulemaking are states such as Minnesota, which adopted a provisionin 1999 allowing the Governor to veto al or severable
portions of an agency rule.”® An earlier governor had opposed giving this office authority to veto rules.

Such active involvement by the executive branch is not accepted with open arms by everyonein the regulated community,
asarecent New Y ork casedemonstrates. 1nthe case of Rudder v. Pataki, adeclaratory action was brought challenging the
authority placedinthe Governor’ sOffice of Regulatory Reform (GORR) asaviolation of the separation of powersdoctrine.
Thecongtitutiona challengewasbrought after GORR rej ected aHeal th Department regul ation that would haverequired socia
work departmentsin urban hospitalsbe headed by adirector with amaster’ sdegree. The New Y ork State Court of Appeals
did not reach a decision on the merits but dismissed the case based on lack of standing.

Conclusion

Regulatory reform will no doubt continue as states struggle to create reforms to improve often archaic, cumbersome and
burdensome regulatory systems.”” The active role being played by the executive and the increasing ability of the public to
influence rulemaking will no doubt keep this issue on the hot topic agenda for some timeto come. Some of the reforms
discussed in this article may be the models for legidlation or executive action in other states.

Whether or not the reform efforts being taken will be successful in the long run is yet to be seen. Some have commented
positively on the economic benefits gained through reform in many states. Others have noted that reform measures have
actually accomplished little, if anything. Obviously, each state will face differing challengesin itsreform efforts and must
plan accordingly.
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