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The authority of national banks to offer debt cancellation agreements (“DCAs”) is clearly stated in numerous cases and
OCC opinion letters and rulings, and most recently, in the Gramm-Leach-Bliley Act (“GLBA”).  This article addresses
the issues related to the offering of DCAs by state-chartered banks.  In order to address this issue, it is necessary to
discuss the following:

1. To what extent are opinions of state insurance authorities or attorneys general controlling or binding upon a
nationally-chartered bank engaged in issuing DCAs; 

2. Whether a national bank is likely to be found to be engaging in the business of insurance with respect to the
offering of DCAs; and

3. Whether or not the same analysis applies to state-chartered banks, particularly whether and to what extent a
finding by a state insurance regulator or attorney general that debt cancellation constitutes insurance would
preclude a state-chartered bank from offering such, alleging that the bank is conducting the “business of
insurance.”

Are the Opinions of State Regulatory Bodies Controlling?

Opinions of the state government bodies are subject to the general tenets of federalism.  Pursuant to the Supremacy
Clause, federal law must prevail over any contrary state measure. The McCarran-Ferguson Act is an exception to this
general rule and provides that:

(a) The business of insurance, and every person engaged therein, shall be subject to the laws of the
several States which relate to the regulation or taxation of such business. 

(b) No Act of Congress shall be construed to invalidate, impair, or supersede any law enacted by
any State for the purpose of regulating the business of insurance, or which imposes a fee or tax upon
such business, unless such Act specifically relates to the business of insurance . . . .1

Thus, in order for a state insurance department to have jurisdiction over the offering of DCAs by banks, a court would
have to find that (1) the offering of DCAs fell within the “business of insurance,” and (2) Congress has not otherwise
specifically superseded the matter.  Neither of these are likely to be found.   First, case law expressly provides that the
offering of DCAs is not within the “business of insurance.”  Second, GLBA specifically relates to the business of
insurance and removes DCAs from the pre-emption application of McCarran-Ferguson.  

Case law has specifically stated that the determination of what constitutes insurance is a federal issue and whether a
certain product or business practice constitutes insurance should be decided pursuant to federal law.2 

In SEC v. VALIC, the  court stated that it was “reluctant to disturb state regulatory schemes that are in actual affect, either
by displacing them or superimposing federal requirements on transactions that are tailored to meet state requirements.”3

Thus, whether the transaction in question is subject to state insurance regulation will be determined in part to what extent
states have expressly regulated the transaction, thereby causing the transaction to be tailored to meet state regulations.
The VALIC court took note of the fact that there was not uniformity among the states’ regulation of annuities in that some
states denied “annuity” contracts the status of “insurance” and others accepted them under their “insurance” statutes.
Consequently, the court reasoned that since the states had not clearly exercised authority over annuity regulation, the
transactions in question (annuities) could not have been tailored to meet state requirements.4

As with the sale of annuities, a review of the states’ treatment of DCAs shows an inconsistent and non-uniform pattern



of regulation.  While some states have indicated that DCAs are considered “insurance,” the majority have not ruled on
the issue, and even other states have taken the opposite position.  Thus, as with the treatment of annuities under VALIC,
a consistent and uniform state regulatory scheme over DCAs does not exist among the states such that the states have
clearly exercised authority over the treatment of DCAs.  Consequently, banks have not had to tailor DCAs to meet state
insurance requirements.  Accordingly, as with the VALIC case, a federal court would not be faced with disturbing
existing state regulatory schemes over DCAs.  Therefore, although state insurance opinions will carry some weight, a
court should not be reluctant to subject DCAs, and the offering thereof, to banking regulation as opposed to insurance
regulation.  This conclusion is further supported by the fact that prior federal court rulings on DCAs have found them
to specifically not be insurance.

Does the Offering of DCAs Constitute the Business of Insurance?

In Manasen v. California Dental Services, the court provides that first, the practice in question must be found to be the
“business of insurance,” and, second, if so, under McCarran-Ferguson Act, should the challenged conduct then be
regulated under state law.5

The offering of DCAs does not constitute the “business of insurance,” whether offered by a state bank or a federal bank.
As stated above, the issue will be decided under federal law and case law has found that the offering of DCAs by federal
banks is not considered to be the “business of insurance,” but rather is the “business of banking.”6  Second, GLBA
expressly removes from insurance regulation those products expressly authorized by the OCC prior to January 1, 1999.
Third, the OCC has issued clear directions, as have a few state banking authorities, that DCAs fall within the business
of banking and not insurance.

Case Law.  In First Nat’l Bank v. Taylor,7 the Eighth Circuit concluded that a bank, engaged in the business of issuing
DCAs, was not subject to state insurance regulation.7  In Taylor, First National Bank (“FNB”) issued DCAs to its
borrowers which would cancel the unpaid balance of the loan in the event of the borrower’s death.

The Taylor court noted that the Comptroller had declared the issuance of DCAs to be an incidental power of banks under
the National Bank Act, and further remarked that the Comptroller’s view was to be accorded significant deference by
the reviewing court.8 

More recently, Steele v. First Deposit National Bank et al.,9 found in favor of the offering of DCAs as outside state
insurance regulation.  The Steele Court looked at three issues:  “(1) whether the pertinent sections of [Alabama’s
insurance code] were enacted ‘for the purpose of regulating the business of insurance;’ (2) whether [credit protection]
is properly considered ‘the business of insurance;’ and (3) whether the pertinent provisions of the Bank Act ‘specifically
relate to the business of insurance.’”10  The court took note of prior case law which provides that the question whether
a product is insurance for the purposes of the McCarran-Ferguson Act is a federal question.11  After concluding that
DCAs did not constitute “the business of insurance,” the court then gave great weight to the OCC determination and its
interpretation of the National Bank Act.12

Clearly, credit protection products such as DCAs have been found to not constitute the “business of insurance,” and
therefore, the McCarran-Ferguson Act does not apply.  Therefore, jurisdiction with respect to state banks would lie, not
with the state insurance regulator, but with the state banking authority.  In addition, even if DCAs were considered to
be an insurance product, Congress specifically removed the application of McCarran-Ferguson to DCAs with the passage
of GLBA.

Gramm-Leach-Bliley Act.  The McCarran-Ferguson Act provides that insurance is to be regulated by the states except
when Congress has enacted statutes specifically relating to the business of insurance.  Numerous statutes have been
enacted by Congress which clearly impact and address the business of insurance, including the Employee Retirement
Income Security Act,13 and the Title III of the Americans With Disabilities Act.14  Most recently, Congress enacted the
Gramm-Leach-Bliley Act.15  Under GLBA, the prohibition on national banks and their subsidiaries against providing
insurance in a State as principal does not apply to “authorized products.”16  The definition of “authorized products”
includes products which, as of January 1, 1999, the Comptroller of the Currency had determined, in writing, national
banks may provide as principal, or that national banks were in fact lawfully providing such product as principal.17  As
shown below, not only were banks offering DCAs as principal prior to January 1, 1999, but the OCC clearly authorized
the offering of such by banks in writing prior to January 1, 1999.  Thus, McCarran-Ferguson does not pre-empt GLBA



so as to grant authority over DCAs to the state insurance agencies, but rather the opposite is true.

OCC Opinions.  The OCC has clearly stated that DCAs may be offered by national banks and are not considered to be
insurance products.  

A national bank may provide for losses arising from cancellation of outstanding loans upon the death of
borrowers.  The imposition of an additional charge and the establishment of necessary reserves in order to
enable the bank to enter into such DCAs are a lawful exercise of the powers of a national bank and necessary
to the business of banking.18 

Numerous written opinions have been issued by the OCC prior to January 1, 1999 which clearly permit national banks
to provide DCAs as principal.  Pursuant to OCC Interpretative Letter 640, January 7, 1994, the Comptroller of the
Currency provides that “pursuant to 12 U.S.C. § 24(Seventh), national banks may offer DCAs that cancel debt upon a
borrower’s disability and/or unemployment, as well as a borrower’s death.”  The Comptroller states further that while
Interpretive Ruling 7.7495, 12 C.F.R. § 7.7495 only addresses DCAs that cancel debt upon the death, the same rationale
underlying the ruling that DCAs are incidental to bank’s express loan-making authority applies to DCAs involving
borrower’s disability or unemployment.  In OCC Interpretative Letter 827, dated April 3, 1998, the OCC approved the
offering by national banks of debt suspension contracts which would “freeze” the cardholder’s account “in the event that
the cardholder becomes involuntarily unemployed, is unable to work due to disability, goes on an approved family leave,
is hospitalized for more than a specified number of days, or becomes temporarily unable to continue to make payments
on the account for certain other reasons; . . . .” (emphasis added).  Not only does this opinion specifically authorize
DCAs which protect against events other than death, disability or unemployment, but it also confirms that the OCC has
considered any DCA product which protects against the credit risk undertaken by banks in making a loan, regardless
of the event, as an inherent part of a bank’s express authority to make loans, and is not “insurance” for purposes of
Section 92 of the National Bank Act. 

Given the clear legal authority for offering of DCAs by national banks outside of insurance regulation, the question then
turns to the offering of such by state-chartered banks and whether a state-chartered bank’s offering of DCAs would be
considered to be insurance activities.

Will a State Bank’s DCA Activities Be Deemed the Business of Insurance?

As stated above, federal courts must interpret federal law in deciding whether the bank’s activities will be deemed the
business of insurance, rather than the business of banking.  McCarran-Ferguson only grants jurisdiction to the states over
those laws enacted by Congress which do not specifically relate to insurance.  GLBA clearly relates to insurance and
expressly permits banks to offer DCAs as the principal, not subject to preemption by state insurance laws.  This same
reasoning should apply to state level determinations.  This conclusion is supported by Humana Inc. v. Forsyth.19  In
Humana, the U.S. Supreme Court states that Congress did not, under McCarran-Ferguson, intend to cede the entire field
of insurance regulation to the states.  Rather, when federal law does not directly conflict with state regulation and when
application of the federal law does not frustrate any declared state policy or interfere with a state’s administrative regime,
McCarran-Ferguson does not apply.20  Given the non-uniform treatment of DCAs by the states, the express declaration
by federal courts that DCAs are not insurance, and the clear declaration by the OCC that DCAs are “authorized products”
under GLBA, permitting the offering of DCAs by state-chartered banks, subject to the jurisdiction of the state banking
authorities would not directly conflict with state insurance regulation or an uniform declared state policy.

Also relevant to this analysis is to look at how states have interpreted state banking laws which provide incidental powers
to banks as part of their general banking authority.  In the matter of New York State of Life Underwriters, Inc. et al. v.
New York State Banking Department, et al.21 the court discusses the authority of a state bank under a state law which
specifically provides that a state-chartered commercial bank, as part of its general powers, has the ability to “exercise
all such incidental powers as shall be necessary to carry on the business of banking.”  In that case, the New York State
Bankers Association requested an opinion from the New York State Banking Department as to whether state chartered
commercial banks had comparable authority to broker financial investment instruments under New York state law, as
the OCC had found in Interpretive Letters No. 494 and No. 499 for federal banks.  The State Banking Department found
that such authority existed under New York bank law § 96(1) which includes the ability to “exercise all such incidental
powers as shall be necessary to carry on the business of banking.”  The court concluded that the state-chartered
commercial banks had the authority to purchase and sell annuities, directly or through a subsidiary.  The court further



stated that the bank agency’s determination that the sale of annuities by state-chartered banks was within its incidental
powers of the business of banking was not unreasonable or irrational. This case clearly establishes precedent for giving
deference to the ability of a state-chartered bank to exercise its “incidental” authority consistent with  the interpretation
given by federal courts to the exercise by a federal bank of its “incidental” authority under similar statutory language.

In addition to case law and the passage of GLBA as grounds in favor of finding that the offering of DCAs falls within
a state bank’s banking authority, further support can be found in state statutory schemes.  Numerous states have enacted
statutes which give banks parity authority of national banks in order to permit the state banks to remain competitive with
the federal charters.22  In such states, clearly the argument, as followed in New York State of Life Underwriters, exists
that state banks have the authority to offer debt cancellation under its incidental powers to the same extent that federal
banks have that ability.

In summary, given that federal law must be followed in determining whether a product is insurance, that case law has
found DCAs to be within a bank’s incidental powers, that GLBA preempts the application of McCarran-Ferguson to
“authorized products” as determined by the OCC, and that numerous states have enacted parity statutes granting the same
authority for state banks as exists for federal banks, the authority for offering of DCAs by state-chartered banks outside
of insurance regulation clearly exists.
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