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By hisveto of Senate Bill 956 (“Bill”) on June 20, 1999, Governor George W. Bush delayed agent license reformin
Texasfor at |east another two years.? Although the Governor’ s action wasintended to prevent enactment of aprovision
unrelated to agent licensing and not to block reform, the effect wasto derail much-needed measuresfor themodernization
of the agent licensing system.® TheBill would have eliminated restrictions on ownership of corporateinsuranceagencies
including the outdated residency requirement for local recording and managing general agent licenses. Insurance
Commissioner Jose Montemayor responded swiftly to the Governor’s action by promulgating, on July 1, 1999,
Commissioner’ sBulletinNo. B-0037-99 (“Bulletin”) waiving licensing requirementswhich apply to non-resident agents.
Albeit welcome, the waiver falls far short of the reform contemplated by the Legislature. It applies only to holders of
local recording agent licenses and ignores corporations and partnerships.

This leaves intact the fiercely protectionist provisions of the Texas Insurance Code which mandate that each officer,
director and shareholder of acorporate managing general agency must beindividually licensed and residein Texas, that
each officer, director and shareholder of acorporatelocal recording agency must beindividually licensed and that only
Texascorporationsareeligibleto hold either license.* These mandatesgenerally apply aswell to holdersof legal reserve
lifeinsurance agent licenses.® Thus, foreign corporations remain excluded from participation in the ownership of Texas
corporate agencies.

Significantly, foreign business entities are a so effectively prohibited from sharing in the revenues of Texas agencies.
The Texas Department of Insurance has consistently taken the position that commissions received by alicensed agent
may only be shared with other licensees.® Therefore, under the Department’ s interpretation, a foreign corporation is
precluded from being the direct recipient of commission-generated revenue from a Texas agency sinceit is not eligible
tobelicensed. It appearsthat the Bulletin effectively removestherestrictionsfor individual non-resident holdersof local
recording agent licensesbut non-resident corporationsmust | ook el sewherefor relief and managing general agent licenses
are unaffected.

Solomon v. Greenblatt” dealt with a dispute between an insurance agent and his business guru. Walter Greenblatt was
not satisfied with his performance in generating revenue and hired Dr. Lillian Solomon to assist him in improving his
situation. Dr. Solomon was a psychologist with a business background who advised Greenblatt “about personnel
management, time management, and effective selling techniques.”® She never met with clients or gave advice regarding
insurance. “She concentrated on streamlining management in Greenbl att’ s office and on improving his effectiveness as
asalesman.”® Greenblatt found Dr. Solomon’s services useful and ultimately entered into written agreements with her
which defined the terms of their arrangement. The agreements provided, inter aia, that Dr. Solomon would, in return
for continuing to render services, receive a fixed annual payment plus a percentage of Greenblatt’s “net insurance
income” which exceeded a specified amount. The agreements were to terminate upon the death of either party.

Subsequently, Greenblatt’ s situation changed and he determined that he no longer required Dr. Solomon’ sservices. He
stopped paying her and quit consulting with her. Thereafter, Dr. Solomon brought an action to enforce the agreements.
Greenblatt responded with amotion for summary judgment in which he asserted that the agreementswere unenforceable
because they constituted a commission-splitting arrangement with a person who did not possess an insurance agent’s
license. Thetria court found Greenblatt’s position persuasive and Dr. Solomon appeal ed.

In making his argument, Greenblatt relied upon several Texas Insurance Code provisions, but the key to hisposition is
language contained in article 21.07:

No insurer or licensed insurance agent doing business in this State shall pay directly or indirectly any
commission, or other valuable consideration, to any person or corporation for services as an insurance agent



within this State, unless such person or corporation shall hold a currently valid license to act as an insurance
agent as required by the laws of this State....™°

He reasoned that since Dr. Solomon was not licensed as an insurance agent, the agreements were void.

The Dallas Court of Appeals determined that Greenblatt’s application of this provision was too broad focusing on the
statutory language “for services as an insurance agent.” The court held that it was permissible to enter into a
compensation arrangement based upon a percentage of an agent’s income so long as the services provided by the
unlicensed person were not those of an agent.™* The court looked for guidancein ascertaining what constituted “ services
as an insurance agent” to the definition of an agent contained in the Texas Insurance Code.® Since Dr. Solomon’s
services were limited to business consulting, the agreements were enforceable.

Traditionally, the Texas Department has taken a dim view of arrangements where athird party receives a percentage of
an agent’s commission income. One method of sharing revenue which developed in response to the Department’s
concerns takes the form of a service agreement. In the usual case, an agent agrees to compensate a third party for
enumerated services which may include information system consulting, claims system devel opment, accounting, lead
generation, research and development of new products, new market devel opment, agent recruiting and financing, and
human resourcesconsulting. Inaddition, rent and other charges associ ated with the use of office space may be addressed
in such an agreement. The amount of compensation to which thethird party isentitled istied directly to the value of the
service. For this reason, this approach has generally been accepted by the Department. On the other hand, from the
standpoint of the third party, this approach is not entirely satisfactory since the amount of compensation isrestricted to
the value of the services.

When the Texas Department encounters such an arrangement, it will be scrutinized to ensure that the compensation is
reasonablein relation to the servicesrendered. If the agreement does not meet thisstandard, further inquiry will be made
and disciplinary action is a possible result. In the past, an arrangement for payment based upon a percentage of an
agent’ scommissionincomewasdeemed, primafacie, to constitute unlawful commission-splitting and would immediately
trigger an objection and likely result in the initiation of a disciplinary action for sanctions. Solomon’s holding
contemplatesan entirely different standard with no limitation asto what compensationisdeemed reasonableby the Texas
Department. The Department’s staff has been reluctant to recognize the significance of Solomon and one may till
encounter those at the Department who will dismiss Solomon asan anomaly and, therefore, not controlling. Y et the case
clearly recognizes that a percentage of commission income may be paid to an unlicensed entity so long asit is not for
services asan insurance agent.”® The Department’ s aversion to acknow!ledge Solomon may be rooted in the realization
that the holding opens the door to arrangements which call for payment to an unlicensed third party without regard for
the provision of services of any kind. Thisis seen asinconsistent with the purposes of regulation since the third party
would not be directly subject to the Department’s mandate.

The crucial element in creating an arrangement which conforms to the holding in Solomon is ensuring that servicesto
be performed clearly do not constitute services as an insurance agent. Article 21.02 provides some assistance in this
regard:

Any person who solicits insurance on behalf of any insurance company, whether incorporated under the laws
of thisor any other state or foreign government, or who takes or transmits other than for himself any application
for insurance or any policy of insurance to or from such company, or who advertises or otherwise gives notice
that he will receive or transmit the same, or who shall receive or deliver a policy of insurance of any such
company, or who shall examine or inspect any risk, or receive, or collect, or transmit any premium of insurance,
or make or forward any diagram of any building or buildings, or do or perform any other act or thing in the
making or consummating of any contract of insurance for or with any such insurance company other than for
himself, or who shall examineinto, or adjust, or aid in adjusting, any lossfor or on behalf of any such insurance
company, whether any of such acts shall be done at the instance or request, or by the employment of such
insurance company, or of, or by, any broker or other person, shall be held to be the agent of the company for
whichtheactisdone, or therisk istaken, asfar asrelatesto al theliabilities, duties, requirements and penalties
set forth in this chapter....*

Also, the provisions defining the business of insurance should be carefully reviewed when such an arrangement is



contemplated.”® One can anticipate that the Department will, at best, very closely scrutinize such an arrangement or, at
worst, object to it and commence a disciplinary action. The parties should be prepared to encounter resistance from
regulators until such time as the Legidature presents another agent license reform package to the Governor.
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