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I ntroduction

Early in 1998, the Administrator of the Insurance Division of the Department of Consumer and Business Services of the
State of Oregon wrote to the state’s Attorney General and inquired about several aspects of Oregon’s workers'
compensation program. Sheincluded among her inquiriesthe continuing role of the one current rating organization and
statistical agent, theNational Council on Compensation Insurance (“NCCI"), and thefeasibility of having multiplerating
organizations or statistical agents under Oregon law. On April 2, 1998, the Attorney General’s office replied that the
Director of the Department of Consumer and Business Services (“Director”) must license as arating organization any
party that met the minimal requirements of ORS 737.355(1). In addition, the Attorney General observed that the statute
did not allow the Director to designate one rating organization asthe state’ s sole statistical agent. It wasthisAttorney
General’ s opinion that provided the impetus for enactment of SB 280, amending ORS 737.355.

History

Since 1966, the State of Oregon has required a rating organization/statistical agent to collect statistical data (payroll,
premium, claims costs, types of injuries, etc.) frominsurersacrossthestate.* Onceit collectsthis data, the organization
processesit in order to (1) determine “annual raterevisionsfor workers' compensation insurance, (2) create experience
ratingsfor Oregon employers,” (3) “evaluatetrendsin workers' compensation costs and benefits,” and (4) “ support the
legislative process by providing cost estimates of pending workers' compensation |egislation, among other things.”*
Forthirty-threeyears, the NCCI hasperformed thesefunctionsasthe sol erating organi zation/stati stical agentin Oregon.
A recent push for competition among rating organizations and statistical agents may change all of this.

While most states, i ncluding Oregon, havetheoretically all owed for multipl erating organi zationsand/or statistical agents
for several years, it was not until 1998 that any state actually implemented a competitive scheme. In that year, Florida
and Arizonabothintroduced acompetitive schemefor rating organi zationsand stati stical agents. WhileFloridaemploys
a competitive plan that allows for both multiple rating organizations and statistical agents, Arizona' s arrangement
involves multiple rating organizations and only asingle statistical agent® While it appears to be too soon to draw any
definitive conclusions regarding the efficacy of the competitive arrangementsin Florida and Arizona, there are reports
of increased costs and service delays for insurers in those states®

I ndustry Perspectives on Competition

M uch of the discussion regarding multiplerating organi zations and statistical agentsinvolvesNCCI and Insurance Data
Resources, Inc. (“IDR”). IDR hasled the charge to introduce competition to afield in which NCCI has been the sole
occupant since its creation over seventy-fiveyearsago. It should comeasno surprisethat IDR and NCCI offer different
perspectives on the impact of competition. IDR has been optimistic about introducing competition into the field of
statistical/rating organizations. The benefits that IDR anticipates will emerge from a competitive scheme “include
improved customer service, innovative new technology, increased efficiency and ultimately, lower costs.”” IDR adds
that these benefits will extend to all sectors of the industry, including regulators, carriers, employers, and injured
workers8

NCCI, on the other hand, has not been as optimistic about the effects of competition. “No improvements are
demonstrable as yet from competition between advisory/rating or statistical agents.”® In addition, as noted above, in
states wherecompetition hasoccurred among advisory/rating organizations, NCCI reported that it hasactual ly increased
costs and decreased the timeliness of serviceto insurers® NCCI has stressed that “fragmentation of the database” is
a “paramount,” issue that could accompany competition* Fragmentation can lead to “degradation and loss of
credibility” in“annual rate revisions, experience ratings, trend indications, and cost estimates of pending legislation.”*?
Discussing the potential problems of data fragmentation and experience mod “shopping” which could result from



competition, NCCI has stated that “as yet there is no solution that avoids increased costs of high-volume data
exchanges, i nefficiencies and delaysin experiencerating production, fraud opportunities, and other negative effects.”

Both NCCI and IDR stress the importance of effective regulation of competition. According to NCCI, “Multiple
advisory/rating organi zationscanexistin[acompetitive] environmentif carefully managed, usingauniforminfrastructure
and asingle shared database. A competitive environment would al so contempl ate the equitabl e sharing of costsfor the
maintenance of those uniform plans, rules and rates.” *

The Development of SB 280

When the Attorney General’ s office replied to the Oregon Director’ s 1998 inquiry, it was apparent that ORS 737.355, as
written, was not well-suited for acompetitive scheme. Under existing law, (1) lack of licensing discretion by the Director,
(2) the potential for multiple statistical agents, which could |ead to afragmentation of the database, and (3) uncertainty
about the exchange of information under acompetitive scheme, all posed potential threatsto theintegrity and efficiency
of theworkers' compensation rating system in Oregon. Thus, the Director introduced and the |egislature enacted SB
280 “in order to state the qualifications for licensing these rating organizations, to provide for exchange of dataamong
rating organizations and to require that one of the licensed rating organizations be designated as the statistical agent
who will gather data.”

SB 280 amends ORS 737.355 to authorize the Director to “license one or more but not necessarily all workers'
compensation rating organizations who meet applicable standards.”*® Unlike the earlier law, the Director now has
ultimate oversight on the number and identity of entities licensed as rating organizations, so long as any denial of a
license to a qualified applicant follows “a process established by rule.”'” By requiring the Director to adhere to
administrative guidelineswhen denying alicenseto aqualified applicant, SB 280 representsan effort to level the playing
field for all rating organizations throughout the application process.

SB 280 also allowsthe Director to designate a single statistical agent among the licensed workers' compensation rating
organizations. No similar provision existed intheformer law. Thisprovisionissignificant becauseit reducesthe danger
of fragmentation of the database used for workers' compensation purposes. By allowing the Director to nameasingle
statistical agent, SB 280 safeguards the credibility of the data used for rate revisions, experience ratings, and trend
indications, thereby protecting the integrity of the workers' compensation rating system asawhole.

Finally, SB 280 requiresthe Director to adopt rules governing the exchange of dataamong licensed rating organi zations.
Just prior tothe enactment of SB 280, NCCI and | DR settled aprotracted lawsuit involving theintellectual property rights
of NCCI to control accessto data used by rating organizations and statistical agents!® By establishing parametersfor
dataexchangeat the outset, SB 280 notifiesrating organi zations of their rightsand responsibilitiesregarding intellectual
property before they apply for an Oregon license. Thus, the law seeks to minimize legal squabbles among rating
organi zations and the stati stical agent regarding theinformation that they usein the datacompilation and dissemination
process.

SB 280 allows for competition among rating organizations and statistical agents while simultaneously seeking to avoid
potential pitfalls that could accompany competition. The law contemplates two different types of competition in the
context of rating organizations and statistical agents. While competition among rating organizations will be ongoing
asthelicensed entities carry out their duties as rating organi zations, competition among potential statistical agentswill
cease once the Director designates asingle entity as such. Thus, the law recognizes the difference between the duties
of rating organizations and statistical agents, and it seeks to tailor its competitive scheme to accommodate these
differences.

The original version of SB 280 listed several functions that each licensed rating organization would be required to
perform. Many of these duties resembled quasi-regulatory tasks. For example, among other duties, the original SB 280
required rating organizations to (1) provide the Director with standard and advisory forms to be used by workers’
compensation insurers, (2) maintain a “classification system and rules for classifying employer operations and
determining premiums,” (3) “comput[e] and distribut[e] all experience rating modification factors,” (4) “provid[e€]



classification and rating information to interested parties,” and (5) collect “annual statistical data according to a plan
adopted by the Director.”*® NCCI had performed most, if not all, of these enumerated services, asthesolelicensed rating
organization in Oregon during the past thirty-three years. While NCCI, IDR, and others seemed willing to undertake
these functions voluntarily, most resisted codification of these regulatory functions.

By the time Governor Kitzhaber signed the final version of the bill on June 9, 1999, this laundry list had disappeared.
Infact, aworking committee decided to removethese provisionsbeforeany legislative action onthebill had even begun.
Thus, there was no serious consideration of including these provisions by thetime SB 280 arrived for consideration by
legislative committees. All agreed to leave the regulatory responsibilities to the regulators and not the licensees.

Recent Developments

Upon enactment of SB 280 on June 9, 1999, the Director of the Insurance Division assembled an advisory committee to
promul gaterul esnecessary for theimplementation of thelaw. TheDirector choserepresentativesof rating organizations,
insurers, trade organizations, and state agenciesto carry out thistask. This group is currently considering proposed
rulesthat the drafters believe will (1) create a competitive and fair selection process for choosing rating organizations
and asinglestatistical agent and (2) ensurethe continuedintegrity of thedatacompiled by the statistical agent and used
by rating organizations® On July 16, 1999 the committee began a series of meetings aimed at finalizing the proposed
rules. Final rules are expected in September 1999.

On June 21, 1999 NCCI’s Chief Executive Officer announced that NCCI agreed to purchase two of 1SO’s subsidiaries:
Insurance Data Resources, Inc. (“IDR”) and IDR Statistical Services (“IDRSS’).2 The motivation for acquiring these
entitieswasto “better serv[€] [the] industry and its stakeholders by providing what they have asked for — a unified
database, and asingle, consistent workers' compensation infra-structure which is as efficient and economical asit can
possibly be.”? This recent acquisition, however, does not diminish the importance of SB 280.

Throughout the development of SB 280, industry representatives have emphasi zed that | egislators shoul d assumethat
competitors other than NCCI and IDR/ISO would be involved in the bidding process® In fact, in 1997 U.S. Rating
Bureau (“USRB”) submitted an application to the State of Oregonto becomelicensed asarating organization. Although
the state ultimately did not approve the organization’ s application,?* USRB remainsactivein other statesand thusexists
asapotential competitor in the Oregon market. Thus, the planned acquisition of IDR by NCCI may cause some of the
benefits and shortcomings of a competitive system to remain, for the time being, matters of conjecture rather than
empirical fact in Oregon — at leastuntil other competitors enter the market. SB 280 may help to increase these benefits
and minimize competition’ s shortcomings when that day arrives.

Endnotes

1. Theauthor gratefully acknowledges the assistance of Timothy M. Sullivan in preparing this article.

2. 1999 Or. Laws 235. Sincethis article concerns the development of this new law, it will be referred to as SB 280, the
title that was used throughout the legisl ative process.

3. SB 280: Hearings before the Oregon Senate Public Affairs Committee, 70" Leg. (1999) (testimony of John Booton)
[hereinafter Booton Testimony].

4. Id.
5. SeeAlliance of American Insurers, Multiple Statistical/Rating Organizations Report, at Attachment C (1999).

6. Allianceof AmericanInsurers, Multiple Statistical/Rating Organi zationsReport, at Attachment B (1999). [hereinafter
Alliance Attachment B].

7. ld.



10.

11

13.

14.

15.

16.

17.

18.

19.

20.

21

23.

24.

Boonton Testimony.
Id.

Alliance Attachment B.

Id.

Needfor Action, Nancy Ellison, State of Oregon Department of Consumer and Business Services, Deputy I nsurance
Commissioner and Administrator, Insurance Division (1999) [hereinafter Need for Action].

Id.

ORS 737.355(2) (as amended June 9, 1999).

National Council on Compensation Insurance, Inc., MediaRelease (May 7, 1999). For moreinformation concerning
thislitigation, see National Council on Compensation Insurance, Inc. v. Insurance Data Resources, Inc., No. 96-
8036 CIV-RY SKAMP, 1996 WO 672973 (S.D. Fla. Oct. 3, 1996), rev’d in part, vacated in part, 130 F.3d 443 (11" Cir.
1997) (unpublished table decision).

S. 280, 70" Leg. (Or. 1999) (draft).

Need for Action.

Bill Schrempf, Memorandum, NCCI To Acquire Insurance Data Resources (IDO), June 21, 1999.

Id.

See, e.g., Alliance of American Insurers, Multiple Statistical/Rating Organizations Report, at Attachment B (1999).

See L etter from Richard M. McGavock, Manager, Rates & Form Section, Insurance Division, State of Oregon Dep't.

of Consumer & Business Serv. & R. Michael Lamb, Casualty Actuary, Insurance Division, State of Oregon Dep't.
of Consumer & Business Serv., to James D. Huber, Counsel for United States Rating Bureau 1 (Feb. 12, 1997) (on
file with author).



